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INTRODUCTION

After some five years of public debate, interest group lobbying, and compromise, Congress in late 1980 enacted a comprehensive energy act designed especially for the Pacific Northwest. This
complex new law, the Pacific Northwest Electric Power Planning
and Conservation Act (Regional Power Act),' will significantly alter the manner in which electric power is supplied to the Pacific
Northwest. The Act authorizes the Bonneville Power Administration (BPA) to reallocate existing, but limited, supplies of low
cost federally produced hydropower among an expanded number
of customers.$ It also augments BPA's authority to acquire electric power resources from nonfederal entities in order to meet future regional energy demands.' However, the Act significantly
1. Pub. L. No. 96-501, § 1, 94 Stat. 2697 (1980) (passed the House Nov. 17,
1980; signed by the President Dec. 5, 1980).
2. Congress created the Bonneville Power Administration in 1937 with the
passage of the Bonneville Project Act, 16 U.S.C. §§ 832a-832i (1976), and gave the
agency the responsibility to market surplus power generated by the Bonneville
Dam, which was the first federal dam built on the Columbia River. For a full
discussion of BPA's power marketing functions, as they existed prior to enactment
of the Regional Power Act, see Foote, Larson & Maddox, Bonneville Power Administration:Northwest Power Broker, 6 ENVT'L L. 831 (1976). See also Hittle,
Larson, Randall & Michie, Pacific Northwest Power Generation, Multi-Purpose
Use of the Columbia River and Regional Energy Legislation: An Overview, 10
ENVT'L L. 235 (1980). For an historical self-portrait of the Bonneville Power Administration and a brief account of the impact the agency has had on the region,
see U.S. DEP'T OF THE INTERIOR, BONNEVILLE POWER ADMINISTRATION, POWER AND
THE PACIFIC NORTHWEST: A HISTORY OF THE BONNEVILLE POWER ADMINISTRATION
(1976). (Until 1977, BPA was an agency of the U.S. Department of the Interior. It
was transferred to the U.S. Department of Energy by the Department of Energy
Authorization Act, 42 U.S.C. § 7152 (Supp. 11 1978)).
3. Regional Power Act, Pub. L. No. 96-501, §§ 5(b)(1)-(6), 94 Stat. 2697, 2712
(1980). For a summary of BPA's efforts prior to the passage of the Act to respond
to the pressures created by the need to allocate increasingly scarce hydropower
supplies, see note 196 infra.
4. Basically, the Act expands the BPA Administrator's authority to use the
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constrains BPA authority to expand the power resource base by
requiring that major resource acquisitions be governed by a regional power planning and conservation plan, to be developed by
a new interstate Regional Council. This region-wide energy plan
must give first priority to conservation measures, second to renewable resources, third to processes that utilize waste heat, and
fourth to "other" resources such as the construction of new coal
and nuclear power plants.'
Even more unique than the priority the Act accords to conservation and renewable resources is its concern for the preservation and revitalization of Columbia Basin fish and wildlife that
have been adversely affected by the construction and operation of
regional hydroelectric power projects. The Act directs the Regional Council to develop a comprehensive program to protect,
mitigate, and enhance fish and wildlife resources.7 This feature of
the Act offers the promise of belatedly elevating fish and wildlife
considerations to equal status with the other purposes for which
Columbia Basin water projects are operated.'
While adoption and implementation of the energy plan and
the fish and wildlife program promises in the long run to significantly alter the procedures and criteria by which regional hydroBPA fund to purchase electric power (including electric plant "capability").
Under section 11(b)(6) of the 1974 Federal Columbia River Transmission System
Act, 16 U.S.C. § 832(j)(b)(6) (1976), BPA's authority to make such purchases was

restricted to a "short-term basis."
5. However, BPA's resource acquisitions may deviate from the Regional
Council's plan under certain circumstances. See note 80 infra. The eight-member
Council will be composed of two gubernatorial appointees each from Idaho, Montana, Oregon, and Washington. See section III infra.
6. Regional Power Act, Pub. L. No. 96-501, § 4(e)(1), 94 Stat. 2697, 2705
(1980). The Council must first find all such measures to be "cost effective." Id.
See note 66 infra and accompanying text.
7. Most of the Act's provisions concerning fish and wildlife cover only the
Columbia River and its tributaries. This river system is quite vast, however, draining major portions of Oregon, Washington, Idaho, western Montana, and Utah, as
well as 40,000 square miles of British Columbia. See 3 PACIFIc NORTHWEST RIVER
BASINS COMM'N, WATER TODAY AND ToMoRRow: A PACIFIC NORTHWEST REGIONAL
PROGRAM FOR WATER AND RELATED RESOURCES, ch. 3, at 21 (1979).
8. For a general discussion of why fish and wildlife resources have not attained this equal status, despite congressional efforts directed to that end, see
Parenteau, Unfulfilled Mitigation Requirements of the Fish and Wildlife Coordination Act, 42 N. AM. WILDLIFE CONF. PROC. 179 (1977).
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power generation and fisheries protection decisions are made, 9 the
Act also contains several provisions that will have a more immediate impact on the region's resources. For example, section
4(h)(11)(A)(i) of the Act commands federal water management
agencies to exercise their responsibilities in a manner that provides "equitable treatment" for fish and wildlife. Since this provision applies to the actions of all federal water managers after the
effective date of the Act (regardless of whether the comprehensive
fish and wildlife program is in existence), 10 it requires that every
federal agency whose actions affect the operation of Columbia Basin water projects to undertake an assessment of its policies and
operating guidelines to ensure that it is not subordinating fish
and wildlife to the other purposes for which the projects are
operated.
The initial test of the efficacy of the "equitable treatment"
standard will be faced quickly. The Act directs BPA to negotiate
and offer, by September 5, 1981, long-term power contracts to all
major power customers. 1 Since the issuance of these contracts
may affect river flows for the next twenty years, if BPA overlooks
the "equitable treatment" command the agency's ability to meet
the requirements of any subsequently adopted fish and wildlife
program could be significantly constrained. This would frustrate
12
one of the fundamental purposes of the Regional Power Act.
In order to guard against such a result, Congress required
that widespread and effective public participation and consultation precede regional energy development and marketing decisions. 0 Whether the congressional intent will be fulfilled wiil depend on how BPA and the Regional Council perceive and
embrace this express mandate to actively solicit and respond to
9. For a comprehensive overview of the history of hydropower and fisheries
conflicts and the evolution of decisionmaking structures designed to effectuate the
necessary trade-offs between these resources, see Blumm, Hydropower vs.
Salmon: The Struggle of the Pacific Northwest's Anadromous Fish Resources for
a Peaceful Coexistence with the Federal Columbia River Power System, 11
ENVT'L L. 211 (1981).
10. See notes 152-57 infra and accompanying text.
11. Regional Power Act, Pub. L. No. 96-501, § 5(g)(1)(A)-(D), 94 Stat. 2697,
2716 (1980).
12. Section 2(6) of the Act states that one of the Act's purposes is to protect,
mitigate, and enhance the fish and wildlife, including related spawning grounds
and habitat, of the Columbia River and its tributaries. Id. § 2(6), 94 Stat. 2698.
13. See notes 219-32 infra and accompanying text.

Electronic
copy available
https://ssrn.com/abstract=2955344
Electronic
copy available
at:at:https://ssrn.com/abstract=2955344

1981]

REGIONAL POWER ACT

public input." For example, active involvement of anadromous
fisheries interests in power supply contract negotiations may help

to avert the prospect of foreclosing effective implementation of
the Regional Council's fish and wildlife program before it is
adopted. 15

This Article argues that the Regional Power Act is designed
to dramatically change the manner in which BPA and other federal water managers operate the water projects that collectively

make up the Federal Columbia River Power System (FCRPS).

s

Congress included expansive fish and wildlife provisions in the

Act to arrest the deterioration of anadromous fish runs1 7 in the
upper Columbia Basin. 8 Certain upriver salmon and steelhead
stocks have been so devastated that they are being considered for
protection as threatened or endangered species.19 Their depleted
condition is primarily due to the construction and operation of

hydroelectric dams on the Columbia and Snake Rivers.20 Fish mi14. Public participation is one of the major purposes of the Act. See Regional
Power Act, Pub. L. No. 96-501, § 2(3), 94 Stat. 2697, 2707 (1980).
15. For a suggestion as to how BPA can avoid making irretrievable commitments of power resources in advance of the fish and wildlife program's approval,
see note 218 infra.
16. The Federal Columbia River Power System consists of 30 federal hydroelectric projects located throughout the Columbia basin. The system is described in
detail in U.S. DEPARTMENT OF ENERGY, BONNEVILLE POWER ADMINISTRATION, FINAL
ENVIRONMENTAL IMPACT STATEMENT, THE ROLE OF THE BONNEVILLE POWER ADMIN-

IV-3 to -6 (1980)
[hereinafter cited as FINAL BPA EIS]. While frequent reference to the FCRPS is
made throughout this Article, readers should bear in mind that the Regional
Power Act's remedial provisions for fish and wildlife are applicable to both federal
and nonfederal projects. See, e.g., Regional Power Act, Pub. L. No. 96-501, §
4(h)(11)(A), 94 Stat. 2697, 2710 (1980).
17. Anadromous fish, such as salmon and steelhead trout, spawn or are artificially produced in freshwater, mature in saltwater and return to freshwater to
reproduce. See United States v. Washington, 384 F. Supp. 312, 405 (W.D. Wash.
1974).
18. See HOUSE COMM. ON INTERSTATE AND FOREIGN COMMERCE, H.R. REP. No.
976, pt. 1, 96th Cong., 2d Sess. 45 (1980) [hereinafter cited as COMMERCE REPORT]:
"The once plentiful anadromous fish runs in the Columbia River Basin have been
badly depleted ....
About two thirds of the area where salmon and steelhead
originally spawned have [sic] been rendered inaccessible to the fish by the construction of the dams." See also Blumm, supra note 9, at 214-15.
19. See 43 Fed. Reg. 45,628 (1978). See generally Bodi, Protecting
Columbia
River Salmon Under the Endangered Species Act, 10 ENVr'L L. 349 (1980).
20. Blumm, supra note 9, at 217-21. For comprehensive treatments of the
impacts on anadromous fish associated with Columbia basin water project develISTRATION IN THE PACIFIC NORTHWEST POWER SUPPLY SYSTEM,
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grating through the Columbia and Snake River system must surmount as many as nine dams to reach the ocean or return to their
spawning grounds."1 An average of fifteen percent of the juvenile
and up to twenty percent of the adult fish are destroyed at each
dam they attempt to pass." With respect to juvenile fish, which
annually migrate downstream from their spawning grounds to the
ocean, survival rates can be increased markedly if river flows are
sufficient to flush the downstream migrants through the
slackwater reservoirs behind each dam.' Adequate river flows decrease mortalities caused by the passage of fish through power
turbines at the dams by permitting water, along with the fish, to
be spilled over dams not equipped with adequate turbine bypass
facilities."
Agencies responsible for manipulating river flows and operating dams have been less than enthusiastic about making the necessary operational changes in the FCRPS to accomodate minimum survival needs of anadromous fish." There are many
explanations for the water managers' ambivalence toward fish and
wildlife.' In particular, fish and wildlife losses attributable to
opment, see E.

CHANEY,

A QUESTION OF

BALANCE: WATER/ENERGY-SALMON

AND

STEEILHEAD PRODUCTION INTHE UPPER COLUMBIA RIVER BASIN (1978); E. CHANEY &
T. PERRY, COLUMBIA BASIN SALMON AND STEELHEAD ANALYSIS: SUMMARY REPORT

(1976).
21. Blumm, supra note 9, at 217.
22. COLUMBIA RIVER FISHERIES COUNCIL, PUBLIC REVIEW DRAFT: COMPREHENSIVE PLAN FOR PRODUCTION AND MANAGEMENT OF COLUMBIA RIVER BASIN ANADRO-

MOUS SALMON AND STMHEAD 19 (1980). In years of low river flow, juvenile mortalities at each project can reach forty-five percent, with a ninety-five percent total
mortality for all downstream migrants. Id. See also Report and Supplemental Report of Special Master on the Affirmative Defenses of Oregon and Washington to
the Complaint of Idaho 10, in Idaho ex rel. Evans v. Oregon, 444 U.S. 380 (1980).
23. Blumm, supra note 9, at 220-21. COLUMBIA RIVER FISHERIES COUNCIL,
supra note 22, at 21-24.
24. Blumm, supra note 9, at 218-19. Turbine bypass systems generally consist

of screens placed at the intake of the turbines, which direct the juveniles into a
channel, or "sluiceway," through which the fish are flushed around the dam.
Young, Structural and OperationalModifications, in PACIFIC NORTHWEST RIVER
BASINS COMM'N, ANADROMOUS FISH AND MULTIPURPOSE WATER USE 8-9 (1979).
25. See COMMERCE REPORT, supra note 18, at 46: "Many of the witnesses at
the Subcommittee's regional hearings complained that fish and wildlife resources
and their protectors are ignored or treated with disdain by power interests of the
region."

26. These include contentions by the water management agencies to the effect that fish and wildlife have no "vested rights" to use the river system; that the
I
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FCRPS operations are not treated as system "costs," while any
power losses associated with measures designed to decrease fish
and wildlife mortalities are treated as costs. 27 The traditional approach toward reducing migratory fish mortalities has not focused
on whether a proposed measure would reduce mortalities to an
acceptable level; rather, water managers have focused their concern on the acceptability of power losses associated with recommended measures to protect the fish and wildlife resource-no
matter how significant the expected benefits to the resource.
This Article demonstrates that Congress included provisions
in the Regional Power Act designed to radically change the water
management agencies' traditional approach toward meeting the
needs of fish and wildlife. Along with a discussion of the processes
and criteria that will govern the development and implementation of the Act's fish and wildlife program, this Article explores
how the program will affect and be affected by the largpr regional
energy plan, and the means by which the public can participate
effectively in the development of both the energy plan and the
fish and wildlife program. Section II outlines the purposes of the
Act. Section III examines the composition and powers of the
soon-to-be-created Pacific Northwest Electric Power Planning
and Conservation Council (Council). Section IV explores the regional energy plan that the Council is charged with developing.
Section V analyzes in detail the fish and wildlife provisions of the
Act, including the evolution, purpose, approval, and implementation of the fish and wildlife program, the "equitable treatment"
standard, and the Act's protection of Indian treaty fishing rights.
Section VI focuses on the impending BPA power supply contracts
agencies lack authority to operate the system in a manner consistent with the
needs of fish and wildlife if such operation entails significant power losses; and
that "compensation," in the form of hatcheries, is sufficient to remedy the damages suffered by the fish stocks as a result of dam construction and operation. Id.

See also

FINAL

BPA EIS, supra note 16, at B-72-3: "Under the provisions of the

proposed [Regional Power Act], BPA's authority and responsibility to protect,

mitigate, and enhance fish and wildlife resources would greatly expand. However,
at present our authority and role dictate otherwise." But see Blumm, supra note
9, at 256-62.
27. "Efforts to maintain flows for anadromous fish runs have often reportedly
met resistance. The GAO points out that the BPA, for example, recognizes 'the
cost of revenues lost as a result of special operations, including water spillage, at

Federal dams to facilitate downstream movement of juvenile salmon and steelhead during the spring."' COMMERCE REPORT, supra note 18, at 46.
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and suggests how the letter and spirit of the Regional Power Act
and other applicable federal laws can be safeguarded as the contracts are negotiated and executed. Section VII portrays the critical importance of effective public participation in all aspects of
the Regional Power Act. Section VIII concludes by observing
that, without concerted implementation efforts on the part of all
affected groups and individuals, the Regional Power Act's laudable objectives are unlikely to be achieved.
II.

PURPOSES OF THE ACT

Section 2 of the Regional Power Act declares that its provisions are to be construed in a manner consistent with each other
and with other applicable environmental laws. The basic purposes
of the Act are:
(1) to encourage conservation and efficiency in the use of
electric power and the development of renewable resources in the
Pacific Northwest;
(2) to assure the region an adequate, efficient, economical,
and reliable power supply;
(3) to provide for widespread public participation and consultation, including state and local governmental representatives,
consumers, BPA customers, federal and state fish and wildlife
agencies, Indian tribes, and the public at large in developing regional energy plans, plans for the protection, mitigation, and enhancement of fish and wildlife, and in providing environmental
quality.
(4) to provide that BPA customers and consumers continue
to pay all of the necessary costs (including those costs related to
fish and wildlife) to produce, transmit, and conserve resources to
meet the region's electric power requirements;
(5) to preserve, subject to the express provisions of the Act,
the authorities and responsibilities of the region's nonfederal entities that are involved in power generation; and
(6) "to protect, mitigate, and enhance the fish and wildlife,
including related spawning grounds and habitat, of the Columbia
River and its tributaries, particularly anadromous fish which are
of significant importance to the social and economic well-being of
the Pacific Northwest and the Nation and which are dependent
on suitable environmental conditions substantially obtainable
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from the management and operation of the Federal Columbia
River Power System and other power generating facilities on the
Columbia River and its tributaries."28
The express purposes of any complex piece of federal legislation are always important, since courts often rely heavily on these
clauses to interpret ambiguous statutory directives." However,
the purposes of the Regional Power Act assume special significance because the regional council must determine whether each
recommendation submitted to it by federal and state fish and
wildlife agencies and appropriate Indian tribes concerning measures to protect, mitigate, and enhance fish and wildlife is "consistent with the purposes of the Act." 0 Moreover, not only does
the Act direct that these purposes be construed consistently with
each other,"1 but the fish and wildlife program is to consist of
measures that will simultaneously protect, mitigate, and enhance
fish and wildlife and ensure an adequate, efficient, economical,
and reliable power supply.8 '
The committee reports accompanying the Act provide little
comment on intended statutory construction. However, Representative Dingell, in his section-by-section analysis of the bill on the
floor of the House, stated:
The bill also includes a new preamble to the purposes which is
designed to insure that the purposes of this act and the provisions
of other laws applicable to the Federal Columbia River power system will be construed in a consistent manner. For example, the fish
and wildlife purposes of this legislation are intended to be con28. Regional Power Act, Pub. L. No. 96-501, § 2(6), 94 Stat. 2697, 2698
(1980).
29. See, e.g., Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972),
aff'd, 412 U.S. 541 (1973) (Environmental Protection Agency (EPA) required to
promulgate regulations preventing significant deterioration of air quality in areas
cleaner than national standards, relying on section 101(b) of the Clean Air Act, 42
U.S.C. § 7401(b)(1) (Supp. III 1979) (formerly codified at 42 U.S.C. 1857(b)(1)
(1976)); Citizens for a Better Environment v. Environmental Protection Agency,
12 Envir. Rep. (BNA) (ERC) 1657 (7th Cir. 1979) (EPA required to promulgate
regulations specifying minimum public participation standards in state National
Pollution Discharge Elimination System enforcement actions, relying on section
101(e) of the Clean Water Act, 33 U.S.C. § 1251(e) (1976)).
30. Regional Power Act, Pub. L. No. 96-501, § 4(h)(7), 94 Stat. 2697, 2709
(1980).
31 . Id. § 2, 94 Stat. 2697-2698.
32. Id. § 4(h)(5), 94 Stat. 2709.
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strued equally with the other purposes applicable to the Columbia
River system under other provisions of Federal law. It is clearly
intended that no longer will fish and wildlife be given a secondary
status by the Bonneville Power Administration (BPA) or other
Federal agencies. 8
Particular attention will undoubtedly be paid to the use of
the word "economical" in section 2(2) and to how that word may

affect the "protect, mitigate, and enhance" purpose. The House
Interior Committee added "economical"

without explanation.8 '

However, the Committee, in discussing what was to become a directive to BPA to use its funding and statutory authority to protect, mitigate, and enhance fish and wildlife resources affected by

the development and operation of the FCRPS,"5 also stated:
This subparagraph requires BPA to use its funding authorities (i.e.,
borrowing and, potentially, appropriations) to protect, mitigate and
enhance fish and wildlife to the extent such resources are affected
by the hydroelectric projects of the Columbia River and its tributaries. (Section 8(b) provides BPA's authority to pay the costs of all
acquired resources regardless of location, including fish and wildlife
protection costs.) In doing so, BPA shall act consistently with the
regional plan, the program developed under this subsection, the
purposes of this Act and other provisions of law. BPA expenditures
shall be in addition to, not in lieu of, other expenditures authorized
or required to be made by other entities under other agreements or
provisions of law. Other fisheries efforts outside this Act, for example, are expected to continue and to be funded separately.6
33. 126 CONG. REc. H10,681 (daily ed. Nov. 17, 1980). For a discussion of the
significance of statements of floor managers as aids to the interpretation of statutes, see notes 92-95 infra and accompanying text.
34. See HousE COMM. ON INTERIOR & INSULAR AFFAIRS, H.R. REP. No. 976, pt.
II, 96th Cong., 2d Sess. 38 (1980) [hereinafter cited as INTERIOR REPORT].
35. Regional Power Act, Pub. L. No. 96-501, § 4(h)(10)(A), 94 Stat. 2697,
2710 (1980).
36. INTERIOR REPORT, supra note 34, at 45. Surprisingly, BPA apparently
views this provision as constituting its only obligation under the Act with respect
to fish and wildlife. In a summary of the Act, BPA stated:
Under Section 4(h) of the Act, BPA will fund measures to protect, mitigate, and enhance fish and wildlife (including related spawning grounds
and habitat) which are affected by power production on the Columbia River
and its tributaries. BPA will also fund research, development, and demonstration projects oriented particularly toward improving passage and survival of anadromous fish at Columbia River and tributaries hydrQelectric
dams. These efforts must be carried out in a manner that will insure effective consultation and coordination with fish and wildlife agencies as well as
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In addition, the Interior Committee amended section
6(i)(2),3 7 which deals with BPA resource acquisition costs, in a
manner that may indicate that the term "economical" does not
mean lowest dollar costs, as traditionally measured. Section
6(i)(2) requires BPA to include contract terms and conditions in
its resource acquisition that will, among other things, insure that
the costs of any acquisition "are as low as reasonably possible,
consistent with (A) sound engineering, operating, and safety practices, and (B) the protection, mitigation, and enhancement of fish
and wildlife, including related spawning grounds and habitat
" 8

Thus, section 2(2) must be interpreted in a manner consistent with section 2(4), which states that BPA customers and their
consumers will continue to pay all costs necessary to meet the
region's electric power requirements, 3 ' and with section
4(h)(8)(B), which explicitly states that consumers of electric
power must bear the cost of measures designed to deal with adverse impacts on fish and wildlife caused by the development and
operation of electric power facilities and programs. 40 Because of
other groups.
In addition, once a fish and wildlife program is adopted by the Council,
BPA will take that program into account to the fullest extent practicable
when funding the fish and wildlife effort.
Bonneville Power Administration, Summary of Tasks for Implementation of the
Pacific Northwest Electric Power Planning and Conservation Act at 3 (1980) (emphasis added).
The Summary is silent on how BPA intends to implement the "equitable
treatment" standard and other requirements of the Act (see text accompanying
notes 152-57 infra).
37. Regional Power Act, Pub. L. No. 96-501, § 6(i)(2), 94 Stat. 2697, 2722
(1980).
38. Id.
39. In discussing this purpose of the Act, the Commerce Committee remarked: "BPA customers and the consumers of those customers will continue to
pay all of the costs necessary to produce, transmit, and conserve resources to meet
the region's electric power requirements. These costs include those related to fish
and wildlife." COMMERCE REPORT, supra note 18, at 49.
40. Moreover, section 4(h)(10)(A), 94 Stat. 2710, requires BPA to use its
funds and authorities to protect, mitigate, and enhance fish and wildlife. These
expenditures must be "in addition to, not in lieu of, other expenditures authorized
or required from other entities under other agreements or provisions of law." In
addition, section 6(i)(2), 94 Stat. 2722, requires that the costs of acquiring resources be as low as reasonably possible, "consistent ...

with ...

the protection,
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these provisions, "economical" cannot be construed in a way that
would allow the protection, mitigation, and enhancement of Columbia Basin fish and wildlife to be compromised in an effort to
minimize the economic costs of power as those costs are traditionally measured."' The clear intent of these sections is to abandon
the long-held view of water managers'" that providing an "economical power supply" mandates a rejection of measures for fish
and wildlife that result in a loss of power revenues."'
Similarly, the word "reliable" in section 2(2) must not be interpreted in any way that would cause the fish and wildlife purposes of the Act to be subordinated to the power purposes. The
Act's purposes must be construed consistently with each other
and with applicable environmental laws4" so as to make fish and
wildlife a "co-equal partner" with other uses in the management
and operation of the region's hydroelectric projects.' 5 In short, an
"economical and reliable power supply" is one that internalizes
all costs and risks of power production, including adverse impacts
on fish and wildlife.

III. THE PACIFIC NORTHWEST ELECTRIC POWER PLANNING AND
CONSERVATION COUNCIL
Interpretation of the Act's purposes will be left largely to the
eight-member Regional Council established by section 4(a). The
Council will be composed of two gubernatorial appointees each
from Idaho, Montana, Oregon and Washington.' 6 Appointment of
mitigation, and enhancement of fish and wildlife, including related spawning
grounds and habitat affected by the development of such resources ....." (emphasis added). Finally, section 8(b), 94 Stat. 2728, amends the Federal Columbia
River System Transmission Act to provide BPA with the authority to pay the
costs of all acquired resources regardless of location, including fish and wildlife
protection costs. See INTERIOR REPORT, supra note 34, at 45.
41. See also the discussion of the Interior Committee's rejection of the definition of "protect, mitigate, and enhance" agreed to by its Subcommittee on Water
and Power Resources, discussed at text accompanying notes 109-110 infra.
42. See notes 25-26 supra and accompanying text.
43. See, e.g., BPA FINAL EIS, supra note 16, at B-72, which sets forth, in
milliwatt hours, the amounts of power "lost" as a result of special flows and spills
provided in 1977-1980 for fish, and which estimates the cost of that unproduced
power in terms of the barrels of oil that would be required to replace it.
44. Regional Power Act, Pub. L. No. 96-501, § 2, 94 Stat. 2697-2698 (1980).
45. COMMERCE REPORT, supra note 18, at 49.
46. Regional Power Act, Pub. L. No. 96-501, § 4(a)(2), 94 Stat. 2697, 2700-
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six initial members from at least three states by June 30, 1981
will establish the Council,' 7 which is not a federal agency for the
purpose of applying any federal law unless specified in the Act."'
I Because the statute, as envisioned by section 4(a), would give
this Regional Council composed of state appointees the authority
to approve plans and programs that will restrict the authority of
federal agencies, it may run afoul of the appointments ,clause of
the United States Constitution. 4" Anticipating this, Congress in
2701 (1980).
47. Id. Council members generally will serve terms of three years, except that
half of the original Council will be appointed to two-year terms. Id. § 4(a)(3), 94
Stat. 2701. The eighth and final Council member was appointed on April 6, 1981.
48. Id. § 4(a)(2)(A), 94 Stat. 2701. It is not clear whether this provision was
intended to exempt the Council from the requirements of the National Environmental Policy Act (see Blumm, supra note 9, at 262-68), since section 4(a)(4) of
the Regional Power Act states that federal laws that apply to BPA pertaining to
the making of contracts, conflicts of interest, financial disclosure, advisory committees, public information, and judicial review apply to the Council "to the extent appropriate." Regional Power Act, Pub. L. No. 96-501, § 4(a)(4), 94 Stat.
2697, 2701 (1980). These laws include the Freedom of Information Act, the Federal Advisory Committee Act, and others. See 126 CONG. REc. H10,681 (daily ed.
Nov. 17, 1980) (remarks of Rep. Dingell). They may also include NEPA, since
NEPA applies to BPA's power supply contracts. Port of Astoria, Or. v. Hodel, 595
F.2d 467 (9th Cir. 1980). Furthermore, the Act certainly does not exempt from
NEPA any discretionary actions of federal agencies that constitute responses to
the Council's plans and programs. Cf. Regional Power Act, Pub. L. No. 96-501, §
6(g), 94 Stat. 2697, 2720 (1980), providing that any EIS required to be prepared
on resource acquisitions by BPA may be prepared jointly with any EIS required
under state law. See, e.g., MONT. REv. CODES ANN. §§ 75-1-101 to -124 (1979);
WASH. REV. CODE §§ 43.21C.010 to .910 (West Supp. 1981). Although the Council
established under section 4(a) is not a federal agency, review of its actions lies
exclusively in the federal courts. Regional Power Act, Pub. L. No. 96-501, §
4(a)(4), 94 Stat. 2697, 2701-2702.
49. U.S. CONST. art. II, § 2, cl.2 requires that the President appoint, with the
consent of the Senate, all ambassadors, Supreme Court Justices, and all other
"Officers of the United States" (e.g., cabinet officers), but allows Congress to "vest
the Appointment of such inferior Officers, as they think proper, in the President
alone, in the Courts of Law, or in the Heads of Departments." In Buckley v.
Valeo, 424 U.S. 1 (1976), the Supreme Court ruled that the constitutional method
must be followed for "any appointee exercising significant authority pursuant to
the laws of the United States." 424 U.S. at 126. Since the authority of the Regional Council undoubtedly meets this threshold, it may not be constitutional for
Congress to delegate to the governors the power to appoint Council members.
However, the House Interior Committee thought otherwise, asserting that the appointments clause would not forbid an interstate arrangement whereby "Congress
expressly consents to share responsibility with the States in an area of mutual,
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section 4(b) of the Act approved an alternative procedure for appointing Council members which provides for the submission of
nominees to the Secretary of the Department of Energy by the

governors of the four affected states.5 0 The Secretary would then
formally appoint the Council members. This federally appointed

Council could be disbanded by agreement of the governors of
three of the states at any time beginning one year after the approval of both the regional energy plan and the fish and wildlife
program."s
Council decisions and actions are to be made by a majority of

those present," except that the approval of the regional energy
plan or any amendments thereto require either (1) approval by a
majority of all Council members (not just those present), including at least one vote from each state; or (2) approval by six members of the Council." The Council has the authority to hire staff"
and is directed to establish a voluntary scientific and statistical
advisory committee to help it develop, collect, and evaluate statistical, biological, economic, social, environmental, "and other sci-

entific information.""
rather than purely Federal responsibility." INTERIOR REPORT, supra note 34, at 40.
50. Vesting the ultimate authority of appointment in the Secretary of Energy
would avoid any appointments clause difficulties. A Council established under section 4(b) clearly would be a federal agency. Regional Power Act, Pub. L. No. 96501, § 4(b)(1), 94 Stat. 2697, 2702 (1980).
51. Id. § 4(b)(5)(A), 94 Stat. 2703. If this Council were disbanded, all of the
functions and responsibilities of the Council will terminate except: (1) the approved fish and wildlife program will be transferred to and jointly carried out by
the BPA Administrator, the Secretary of the Interior, and the Administrator of
the National Marine Fisheries Service, in cooperation with state fish and wildlife
agencies and appropriate Indian tribes; and (2) the BPA Administrator may carry
out actions otherwise requiring the approval of the Council, with the exception of
acquisition or funding of major generating resources (i.e., over 50 megawatts)
which would require express authorization and funding from Congress. Id. §
4(b)(5)(B), 94 Stat. 2703.
52. Id. § 4(c)(2), 94 Stat. 2703-2704. A majority of the Council members must
be present to constitute a quorum.
53. Id.
54. Id. § 4(a)(3), 94 Stat. 2701. At the request of the Council, BPA is to pay
the costs incurred by the Council in carrying out its responsibilities established by
the Act, including the reimbursement of expenses incurred by states for services of
personnel which assist the Council in developing the regional energy plan and the
fish and wildlife program. Id. § 4(c)(10)(A), 94 Stat. 2704-2705.
55. Id. § 4(c)(11), 94 Stat. 2705. Other voluntary advisory committees may be
established at the discretion of the Council, but all advisory committees must, to
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The Council must make available to the public a statement
of its organization, practices, procedures, and its annual work
plan." This section of the Act is similar to the provision in the
Freedom of Information Act (FOIA) that requires each federal
agency to "separately state and currently publish ... for the guidance of the public," inter alia, (1) descriptions of its central and
field organization and methods by which the public can obtain
information, (2) statements of the general course and method by
which its functions are determined, and (3) rules of procedure.
Although the Council is subject to the provisions of the FOIA,"
Congress may have explicitly directed the Council to make publicly available this information because "[many, many federal
agencies have failed to comply" with the FOIA requirements
listed above59-including BPA.e0
If the Act's public participation purpose" is to be fully realized,6 2 it will be necessary for the Council to establish and publish
the required FOIA statement of its organization, practices, and
procedures as soon as possible. The Council should, in fact, prothe extent feasible, include representatives and seek the advice of various governmental entities, Indian tribes, consumer groups, and BPA customers. Id. §
4(c)(12)-(13), 94 Stat. 2705. These advisory committees are subject to the provisions of the Federal Advisory Committee Act. For an overview of this Act, see W.
RODGERS, HANDBOOK OF ENVIRONMENTAL LAW § 1.11 (1977).
56. Regional Power Act, Pub. L No. 96-501, § 4(c)(4), 94 Stat. 2697, 2704
(1980).
57. 5 U.S.C. § 552(a)(1)(A)-(C) (1976).
58. See note 48 supra.
59. 1 K. DAvis, ADMINISTRATIVE LAW TREATISE 340 (2d ed. 1978).
60. See NATURAL RESOURCE S LAW INSTITUTE, 10 ANADROMOUS FISH LAW MEMO
14 (1980). BPA has published procedures governing public participation in the
formulation of its power marketing policies but has expressly limited the procedure to marketing policy formulation. 45 Fed. Reg. 73,531 (1980). Notably, BPA
did not use notice and comment rulemaking in establishing the procedure, but
rather published it based on "its experience in public participation." Id. Although
this is a laudable first attempt at meeting the mandates of the FOIA, in order to
fulfill the requirements of the Act the agency must publish a comprehensive statement of its organization and function, along with comprehensive rules of procedure. Publication of such material by the United States Department of Energy
(see 10 C.F.R. § 709.4 (1980)), of which BPA is a part, does not exempt BPA from
5 U.S.C. § 552 (1976). The Administrative Procedure Act defines "agency" as
"each authority of the Government of 'the United States, whether or not it is
within or subject to review by another agency..
" 5 U.S.C. § 551(1) (1976).
61. Regional Power Act, Pub. L. No. 96-501, § 2(3), 94 Stat. 2697-2698 (1980).
62. See notes 219-32 infra and accompanying text.
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mulgate rules of practice and procedure in proposed form and solicit public comment on them." In this way, the public would be
given an opportunity to ensure that the Council's internal rules
are consistent with the Act's clear intent to facilitate maximum

public involvement in Council functions.
IV.

THE REGIONAL ELECTRIC POWER AND CONSERVATION PLAN

Section 4(d)(1) of the Act directs the Council to prepare and
adopt a regional conservation and electric power plan within two
years after the Council is established. Public (i.e., legislative-type)
hearings must be held on the plan, prior to its adoption, in each

of the region's four states." The plan can be amended by the
Council at any time, but it must be reviewed at least once every
five years."
The regional energy plan is to give priority to those resources

which the Council determines to be cost effective." The Act fur-7
ther directs the Council to give first priority to conservation,
63. See generally 1 K. DAvIs, supra note 59, at § 6:1.
64. In addition, public hearings may be held in other states if the Council
determines that the plan or amendments to it would have a substantial impact on
that state. Regional Power Act, Pub. L. No. 96-501, § 4(d)(1), 94 Stat. 2697-2705
(1980).
65. Id.
66. Id. § 4(e)(1), 94 Stat. 2697, 2705. "Cost effective" is defined by section
3(4)(A), 94 Stat. 2698, as a resource that is forecast (1) to be reliable and effective
during the time period within which it is needed; and (2) to meet or reduce electric power demand at an estimated incremental "system cost" no greater than the
least costly alternative resource or measure that is similarly available and reliable.
"System cost" includes an estimate of all direct costs of a resource over its effective life (e.g., distribution and transmission costs, waste disposal costs, projected
fuel costs), and such quantifiable environmental costs and benefits that the BPA
Administrator, using a methodology to be developed by the Council, determines to
be directly attributable to the resource. Id. § 3(4)(B), 94 Stat. 2698-2699. Note
that the cost effectiveness criterion might be interpreted to override the Act's
four-tiered priority scheme.
67. "Conservation" is defined by section 3(3), 94 Stat. 2698, as "any reduction
in electric power consumption as a result of increases in the efficiency of energy
use, production, or distribution." Efficiency increases in energy use could result
from implementing demand modification measures and load management techniques. See U.S. COMPTROLLER GENERAL, REVIEW OF PEAKING POWER NEEDS INTHE
PAcIFIc NORTHWEST, REP. No. EMD-80-46 (1980). For purposes of estimating "incremental system costs" (see note 66 supra), conservation measures are not to be
treated as costing more than nonconservation measures unless they exceed 110%
of the costs of nonconservation measures. Id. § 3(4)(D), 94 Stat. 2699.
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second priority to renewable resources,es third priority to generating resources that use waste heat or those of high fuel conversion
efficiency, 6' and fourth priority to "all other resources" (e.g., coal
and nuclear power plants).0
The Act envisions the energy plan as constituting a "general
scheme" for implementing conservation measures and developing
resources. In formulating the plan, the Council must give "due
consideration" to (1) environmental quality; (2) compatibility
with the existing regional power system; (3) "protection, mitigation, and enhancement of fish and wildlife and related spawning
grounds and habitat, including sufficient quantities and qualities
of flows for the successful migration, survival, and propagation of
7
anadromous fish;" and (4) other criteria set forth in the plan. 1
Although "due consideration" is not defined in the Act and conceivably could be interpreted to give the Council virtually unreviewable discretion, the Court of Appeals for the Ninth Circuit
has interpreted the phrase to mean that "the values in question
be informedly and rationally taken into balance. The requirement
can hardly be satisfied by a showing of7' 2a knowledge of the consequences and decision to ignore them.
68. "Renewable resources" are defined by section 3(16), 94 Stat. 2700, as "solar, wind, hydro, geothermal, biomass or similar sources of energy . . . ." Other
provisions of the Act that reinforce the priority accorded to conservation measures

and renewable resources development include section 6(b)(5), 94 Stat. 2717-2718
(BPA cannot use resource acquisitions as an excuse to reduce efforts to effectuate
residential and small commercial consumer conservation and renewable resources

programs); and section 6(e)(1), 94 Stat. 2719 (BPA must use its authority to the
maximum extent practicable to effectuate the priority accorded conservation and
renewable resources). Id. §§ 3(16), 6(b)(5), 6(e)(i), 94 Stat. 2700, 2717-2718, 2719.
69. While cogeneration could fall into this category, cogenerators also seem to
be includable under the conservation, renewable resources, or "other" category depending upon the cogeneration process and its relative efficiency.
70. Id. § 4(e)(1), 94 Stat. 2705.
71. Id. § 4(e)(2), 94 Stat. 2706. Because this section applies to the entire

plan-not just to the fish and wildlife program, which is limited in application to
the Columbia Basin (see note 104 infra and accompanying text)-the Council
must give "due consideration" to the protection, mitigation, and enhancement of
fish and wildlife (including adequate stream flows) throughout the entire region
when developing the plan.
72. Sierra Club v. Butz, [1973] Envt'l L. Rep. 20292, 20293 (9th Cir. 1973).

More active judicial review under such a standard may be warranted in order to
ensure that the agency faithfully carries out the congressional intent. This is particularly true when an habitually disenfranchised interest, such as fish and wildlife, is being balanced against the traditional goal of a mission-oriented agency.
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The regional energy and conservation plan is to have seven
components: (1) an energy conservation program; (2) research and
development recommendations; (3) a methodology for determining quantifiable environmental costs and benefits so that they
may be taken into account in determining "system costs;" (4) a
twenty-year demand and resource forecast, which must specifically take into account the effect that the requirements of the approved fish and wildlife program may have on the availability of
power resources; (5) an analysis of cost-effective methods of providing reserves of power; (6) the program to protect, mitigate, and
enhance fish and wildlife; and (7) a methodology for calculating
surcharges to encourage the adoption of model conservation
78
standards.
Many of these plan elements, if developed sensitively, could
reduce conflicts between fish and wildlife protection and power
production.74 For example, an effective energy conservation program could make water, (i.e., flows and spills) that would otherwise be held in storage reservoirs to meet anticipated energy demands, available for migratory fish.7 5 In addition, the amount of
stored water available for fish will be greatly influenced by demand forecasts and regional reliability and reserve requirements.
Overestimates of energy demand, coupled with extraordinarily
high reliability and reserve levels, have been a major factor in the
failure of the Federal Columbia River Power System (FCRPS) to
7
meet the minimum survival needs of anadromous fishs.
If the
7
propriety-particularly in terms of environmental costs -of
See K.

DAVIS, ADMINISTRATIVE LAW TEXT § 30.06 (3d ed. 1972).
73. Regional Power Act,, Pub. L. No. 96-501, § 4(e)(3), 94 Stat. 2697, 2706

(1980).
74. Note also that, with the exception of the sixth element, all of these components apply throughout the Pacific Northwest, not just to the Columbia River
and its tributaries. See note 104 infra and accompanying text.
75. The survival-level flows supplied during the 1977 drought were, according

to one estimate, made possible by ten days of voluntary conservation efforts. E.
CHANEY, supra note 20, at 18.
76. See NATURAL RESOURCES LAW INSTITUTE, 10 ANADROMOUS FISH LAW MEMO
4-6 (1980).
77. It should be noted that the Act's requirement that the plan establish a
methodology for quantifying environmental costs applies only to the computation
of the "system cost" of a proposed conservation measure or power resource. Regional Power Act, Pub. L. No. 96-501, § 4(e)(3)(c), 94 Stat. 2697, 2706. It was not
intended to require that a dollar value be placed on fish and wildlife so that recommendations for fish and wildlife could be subjected to cost/benefit analyses.
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maintaining extremely conservative reservoir operating criteria is
carefully examined by the Council and by the public at large, fish

and wildlife may well benefit through a resultant increase in
FCRPS operational flexibility. One desirable outcome might be
the establishment of fish migration "rule curves" to govern project operations during the spring downstream migration season."8

The importance of participation by fish and wildlife interests in
the development of the energy plan cannot be overemphasized.

Once adopted by the Council, the plan will function as a
blueprint for BPA acquisition of major electric power resources
and the implementation of conservation measures, 79 although
BPA has substantial discretion to take actions that are inconsis-

tent with the approved plan.80 Moreover, BPA need not defer
See notes 36-43 supra and accompanying text. On the difficulties of valuing fish
and wildlife losses, see Meyer, Publicly Vested Values for Fish and Wildlife: Criteria in Economic Welfare and Interface with the Law, 55 LAND EcONOMIcs 223
(1979).
78. For a discussion of reservoir rule curves, see Blumm, supra note 9, at 25255.
79. Regional Power Act, Pub. L. No. 96-501, §§ 4(d)(2), 6(a)(1), and 6(b)(1j,
94 Stat. 2697, 2705, 2717. Note that the latter two provisions vest BPA with the
authority to determine what is or is not consistent with the plan. Two other notable provisions are sections 6(c)(1), 94 Stat. 2718, and 6(a)(2)(B), 94 Stat. 2717.
Section 6(c)(1) establishes detailed procedures governing the acquisition of major
resources (defined by section 3(12), 94 Stat. 2699, as those having a planned capability of over 50 megawatts for at least five years). These include public participation requirements and formal public hearings. Section 6(a)(2)(B), 94 Stat. 2717,
directs BPA to acquire the resources necessary to meet the requirements of section 4(h), 94 Stat. 2708, to protect, mitigate, and enhance fish and wildlife. The
acquisition of these resources is not subject to the restrictions which govern the
acquisition of power resources, such as contract restrictions enabling BPA to reduce its obligations during periods of low water flow. Id. § 6(a)(2), 94 Stat. 2717,
referencing section 5(b), 94 Stat. 2712. Note that the public participation requirements pertaining to the acquisition of major power resources are considerably
more formal than public participation requirements pertaining to the approval
process of either the regional energy plan or the fish and wildlife program. Compare Regional Power Act § 6(k), 94 Stat. 2697, 2722, with id. §§ 4(g)(1), 4(h)(4), 94
Stat. 2708-2709.
80. See id. § 6(b)(2), 94 Stat. 2717, which gives BPA the authority to acquire
other-than-major resources that are inconsistent with the plan but which it determines are consistent with the section 4(e)(1), 94 Stat. 2705, criteria and the section 4(e)(2), 94 Stat. 2706, considerations; and section 6(c)(3), 94 Stat. 2718-2719,
which gives BPA authority to acquire major resources that either the Council or
BPA determines to be inconsistent with the plan if (1) BPA finds the acquisition
is necessary to meet its obligations under the Act and (2) acquisition of the partic-
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conservation measures or resource acquisitions until the plan is
approved. The Act enables the agency to proceed with such actions upon making a determination of consistency with the section 4(e)(1) criteria (i.e., "cost effective" with priority to (1) conservation, (2) renewables, (3) waste heat processes, and (4) "other
resources") and the section 4(e)(2) considerations (i.e., environmental quality, compatibility with existing regional power system,
and protection, mitigation, and enhancement of fish and
wildlife) s
V.

THE PROGRAM TO PROTECT, MITIGATE, AND ENHANCE FISH
AND WILDLIFE

A unique aspect of the Regional Power Act is the extensive
attention it devotes to the preservation and restoration of the Columbia Basin's fish and wildlife resources. From a humble hortatory paragraph included in the Senate bill at the eleventh hour by
former Idaho Senator Frank Church, section 4(h) of the Act
mushroomed in the House to such prominence that fully onetenth of the Act is now embodied in that provision, which specifies the procedural and substantive criteria for the fish and wildlife program.92 As a result, it is not an understatement to suggest
that the Pacific Northwest Electric Power Planning and Conservation Act represents a significant, albeit regionally limited, addition to federal wildlife law.8
Before examining the provisions of section 4(h), and the intent of its drafters, a review of the general rules of statutory construction is warranted. This digression should be of interest both
to those charged with implementing the Act and to those who
ular resource is specifically authorized by a subsequent act of Congress. In effect,
the Council's plan is limited to the acquisition of resources in the form of (1)
conservation, (2) renewable resources, and (3) major generating resources. Note
that although in the absence of the plan, BPA must make a determination of
"consistency" with the section 4(e)(2) considerations, the Council in formulating

the plan is required only to give "due consideration" to them. See notes 71-72
supra and accompanying text.
81. Id. § 6(b)(3), 94 Stat. 2718. See notes 66-71 supra and accompanying text.

82. For a history of the evolution of the Act's fish and wildlife provisions, see
generally, NATURAL RESOURCES LAW INSTITUTE, ANADROMOUS FISH LAW MEMO
(vol. 2, 1979; vol. 7, 1980; vol. 8, 1980; vol. 9, 1980; vol. 10, 1980).
83. See, e.g., M. BEAN, THE EVOLUTION OF NATIONAL WILDLIFE LAW (1977);
Coggins, Wildlife and the Constitution: The Walls Come Tumbling Down, 55
WASH. L. REV. 295 (1980).
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wish to influence its implementation, particularly where there exist conflicting statements in the legislative record as to what was
intended by a particular provision.
A.

Some Fundamentals of Statutory Construction: A Brief
Digression

1. General principles
It is often said that if a statute is unambiguous the intent of
the legislature-as embodied in legislative history-will not be
examined." In no event should legislative history be used to
thwart or nullify clear statutory language. As Justice Frankfurter
once explained, courts are not confined to the language of a statute in deciphering its meaning, but they are confined by it.80
Since the intent of a legislature or the meaning of statutory language is basically an issue of fact, there is no reason why relevant
and probative evidence, if it exists, should be excluded from consideration by the court.86 Although often overlooked in the struggle to uncover legislative intent, the basic principle is that all relevant sources of legislative history must be considered as a whole.
Citation to isolated statements taken out of context as evidence
of legislative intent is of questionable value.87 A second principle
is that in order to interpret properly a given provision of law, it is
usually necessary to consider the statute as a whole.88 Third, earlier legislation on the subject, including its accompanying legislative history, may be of assistance in determining what the legislature sought to accomplish by enacting the new law. 8 '
2. Sources of legislative history
While the meaning of a statute is often discernible from its
face-either from specific language, structure, or declared poli84. E.g., Jay v. Boyd, 351 U.S. 345 (1956). What is or is not ambiguous, however, is not always readily apparent. See, e.g., Train v. Colorado PIRG, 462 U.S. 1
(1976) (legislative history used to exempt radioactive pollution from the Clean
Water Act despite apparently unambiguous statutory language to the contrary).
85. Frankfurter, Some Reflections on the Reading of Statutes, 47 COLUM. L.
REv. 527, 543 (1947); G. FOLSOM, LEGISLATIVE HISTORY 16 (1972).
86. See G. FOLSOM, LEGISLATIVE HISTORY supra note 85, at 15.
87. Id. at 16-17.
88. Id. at 17.
89. Id.
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cies-courts and administrative agencies have in recent years increasingly looked to statements in the legislative history for assistance in interpreting statutes, particularly in cases involving
complex legislation such as the Regional Power Act. Thus, it is
important to understand the relative value accorded to various
sources of legislative history.
The most persuasive evidence of legislative intent generally is
the report of the legislative committee recommending enactment
of the bill." These reports, which represent the collective understanding of the legislators who drafted and studied the bill, are
ordinarily of greater value than statements of individual legislators. 1 However, if the individual legislator who explains the
meaning or intent of the bill is a sponsor of the legislation, the
views of that member usually are given nearly as much weight as
committee reports. The same is true of statements by committee members responsible for presenting the bill to the house and
explaining its meaning.'8 At times, a sponsor of a bill may express
his views on the meaning of a provision added to the bill in the
other house of the legislature. In such cases, the views of the
sponsors in the house in which the provision originated are of
greater weight than those of supporters in the other house.9
Statements of other members of the legislature as to the meaning
of a bill's provisions generally are considered to be of no value as
interpretative aids. e5
B. Motivation for the Program
The source of most of the provisions contained in section
4(h) of the Regional Power Act was the House Commerce Com90. Id. at 33.
91. Id.
92. Id. at 34. In the case of the fish and wildlife provisions of the Regional
Power Act, therefore, nearly as much weight will be attached to the explanation of
Congressman John Dingell as will be attached to the relevant committee reports.
See text accompanying note 94 infra.
93. J. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 48.14 (4th ed.
1972).
94. G. FOLSOM, supra note 86, at 35. Thus, the explanatory remarks of Rep.
Dingell concerning the fish and wildlife provisions of the Act are entitled to
greater weight than the views of any senator. For a discussion of the value of the
explanatory remarks of Senators Jackson and McClure on the fish and wildlife
provisions, see text accompanying notes 178-81 infra.
95. J. SUTHERLAND, supra note 93, at § 48.13.
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mittee. Where language introduced by that committee was substantially adopted in the final version of the law, the Commerce
Committee report is the most probative evidence of legislative
intent.
After hearing extensive testimony from persons familiar with
the factors responsible for the severely depressed condition of the
Columbia River Basin's fisheries resources, the Commerce Committee concluded that existing federal legislation "is not adequate
to offset the cumulative impact of the hydroelectric dams of the
Columbia and its tributaries on fish and wildlife."'96 In order to
"remedy this situation," the committee's amendment included
provisions designed (1) to place fisheries on an equal basis with
energy generation; (2) to provide an annual opportunity for the
appropriate fisheries agencies and Indian tribes to recommend
preservation and enhancement measures to the Council; (3) to require the Council to adopt such recommendations (or explain the
reasons for not doing so); (4) to secure funds from the BPA for
fisheries restoration and development; and (5) to require that the
Federal Energy Regulatory Commission (FERC) ensure that the
operations of projects licensed by it are consistent with the
fisheries measures adopted by the Council.' 7 The Commerce
Committee emphasized its intention that fish and wildlife be
treated as a "co-equal partner" with other uses in the management and operation of the region's water projects."
The House Committee on Interior and Insular Affairs (Interior Committee), which substantially adopted the Commerce
Committee's approach to section 4(h), noted in its report that the
bill's fish and wildlife provisions would provide a mechanism
"agreeable to both the power and fisheries interests" for resolving
conflicts between fish and wildlife and power. 9 The report explained that the bill would create a system which would ensure
that existing fish and wildlife obligations are fulfilled.100 Thus, it
was the consensus of the Interior and Commerce Committees that
96. COMMERCE REPORT, supra note 18, at 48. Perhaps a more accurate statement would be that existing federal legislation has not been adequately implemented. See, e.g., Blumm, supra note9, at 256-68.
97. COMMERCE REPORT, supra note 18, at 48.
98. Id. at 49, 56-57.
99. INTERIOR REpORT, supra note 34, at 37.
100. Id. This is in contrast to the Commerce Committee view of the inadequacy of existing federal legislation. See text accompanying note 96 supra.
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existing legal obligations concerning Columbia Basin fish and
wildlife were either unfulfilled or inadequate and that the Act was

designed to remedy this problem.
The remedial nature of the Act is affirmed in the explanation

of the fish and wildlife program given to the full House by section
4(h)'s chief sponsor, Representative John Dinigell, who chaired
the Commerce Committee's Subcommittee on Energy and
Power.101 Dingell made it clear that no longer could BPA or other
federal water managers give secondary status to fish and wildlife, 102 since the Act creates new obligations effectively supplementing existing statutory provisions with express directives
aimed at placing fish and wildlife "on a par" with other project
purposes.""
C.

Scope of the Program

The geographic scope of the fish and wildlife program established by section 4(h) is more restrictive than that of the regional

energy plan established by section 4(d). While the latter is applicable to certain-types of resource acquisition throughout the Pacific Northwest, the former applies only to the Columbia River

and its tributaries.104
The fish and wildlife program is designed to "protect, miti-

gate, and enhance" fish and wildlife. Representative Dingell, in
his section-by-section analysis of the bill which he presented on
the House floor, stressed that the program "applies to both fish
and wildlife. It applies to sport, as well as commercial fisheries. It
101. 126 CONG. REC. H10,681 (daily ed. Nov. 17, 1980). See note 92 supra.
102. See text accompanying note 33 supra. On the probative nature of Rep.
Dingell's statement, see notes 92-94 supra and accompanying text.
103. 126 CONG. REC. H10,682 (daily ed. Nov. 17, 1980). The remedial purposes of the Act justify a liberal interpretation of its provisions pertaining to the
fish and wildlife program and serve to underscore the importance of searching
judicial review of agency actions that in the past have contributed to the subordination of the basin's fish and wildlife resources to power generation. See also note

72 supra.
104. Compare Regional Power Act, Pub. L. No. 96-501, § 4(d), 94 Stat. 2705,
and id. § 3(14), 94 Stat. 2700 with id. § 4(h)(1)(B), 94 Stat. 2708. The Interior
Committee Report noted that non-Columbia basin fish and wildlife resources
would be protected under other provisions of the Act. INTERIOR REPORT, supra
note 34, at 38. Presumably, the reference is to provisions such as section 2, 94
Stat. 2697-2698, and section 4(e)(2), 94 Stat. 2706. See note 71 supra and accompanying text.
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applies to migratory birds and resident animals as well."1 8
The content and efficacy of the program will be crucially affected by the construction of the terms "protect, mitigate, and
enhance." The Commerce Committee Report explained that defining these terms in the legislation would be unwise because
"these terms are not new to those concerned with this resource,
and because such a definition might later prove more limiting
than anticipated." 1" Obviously anticipating that the judgment of
fish and wildlife agencies would be accorded substantial deference, the Commerce Committee stated that "the objective is to
give flexibility to all concerned to devise effective and imaginative
measures that are also reasonable. . . . "o0 This conclusion is reinforced both by the directive of section 4(h)(7) that the Council
give "due weight" to the recommendations, expertise, and legal
rights and responsibilities of federal and state fish and wildlife
agencies and Indian tribes1"0 and by Congress's rejection of a restrictive definition of "protect, mitigate, and enhance" that would
have limited the program to actions with "minimum economic
cost and minimum adverse impact on electric power
I
production." 1
The effect of the congressional refusal to include economic
criteria in the definition of "protect, mitigate, and enhance" is
that, rather than requiring the fish and wildlife program to be
"economical," it is the power supply which must meet this standard.110 And, as previously pointed out, 1 an economical power
supply is defined as one that internalizes all costs of production,
including a quantification of fish and wildlife impacts and the
105. 126 CONG. REC. H10,682 (daily ed. Nov. 17, 1980).
106. COMMERCE REPORT, supra note 18, at 57.
107. Id.
108. See notes 137-38 infra and accompanying text.
109. See NATURAL RESOURCES LAW INSTITUTE, 9 ANADROMOUS FISH LAW MEMO
5 (1980).
110. Regional Power Act, Pub. L. No. 96-501, § 2(2), 94 Stat. 2697 (1980).
Although the fish and wildlife program is not restricted to the "minimum economic cost" criterion, "where equally effective alternative means of achieving the
same sound biological objective exist" the Regional Council is directed to implement the one with the least economic cost. Id. § 4(h)(6)(C), 94 Stat. 2697, 2709
(1980). See notes 131-34 infra and accompanying text. Thus, economic costs are
outcome determinative only where biological objectives can be met by at least two
equally effective courses of action.
111. See text accompanying notes 34-41 supra.
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costs of protecting, mitigating, and enhancing fish and wildlife
resources.
Arguably, "protection" means that existing fish and wildlife
resources will not be further diminished.1 1 "Mitigation," as defined in the Council on Environmental Quality's regulations implementing the National Environmental Policy Act, means: (1)
avoidance of the impact by electing not to undertake the proposed action; (2) minimization of the impact by limiting the degree or magnitude of the action; (3) rectification of the impact by
repairing, rehabilitating, or restoring the affected environment;
(4) reduction or elimination of the impact over time through operational controls; or (5) compensation for the impact by replacing or providing substitute resources.118 "Enhancement" is referred to as a means of fulfilling "protection" and "mitigation"
obligations rather than constituting a new or additional obligation.11 Thus, any enhancement activities, such as habitat rehabilitation or hatchery construction, 1 must be compensatory for
112. The dictionary defines "protect" as "to cover or shield from that which
would injure, destroy, or detrimentally affect"; "to guard." WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 1822 (16th ed. 1971).
113. 40 C.F.R. § 1508.20 (1980).
114. The Regional Power Act, Pub. L. No. 96-501, § 4(h)(5), 94 Stat. 2697,
2709 (1980), states that enhancement measures are to be included in the fish and
wildlife program to the extent they are designed to achieve improved protection
and mitigation. Section 4(h)(8)(A), 94 Stat. 2709, provides that enhancement measures may be used "as a means of achieving offsite protection and mitigation with
respect to compensation for losses arising from the development and operation of
the hydroelectric facilities of the Columbia River and its tributaries as a system."
The Departments of Interior and Commerce have defined "mitigation" to mean
"lessening unavoidable losses of wildlife resources by implementing structural or
operational features or by employing wildlife management techniques, the effectiveness of which are determined by the degree to which they replace wildlife
habitat values lost." 45 Fed. Reg. 83,412, 83,414 (1980) (proposed rules to implement the Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661-666(i) (1976)).
115. Construction of capital facilities such as hatcheries that have an estimated cost of more than one million dollars and an estimated life of over fifteen
years must be funded in accordance with the procedures established for funding
major transmission facilities under the Federal Columbia River Transmission Act,
16 U.S.C. §§ 838-838(k) (1976). See Regional Power Act, Pub. L. No. 96-501, §
4(h)(10)(B), 94 Stat. 2697, 2710 (1980). "'Enhancement' means the improvement
of wildlife resource values beyond that which exist without the project, and beyond that necessary for compensation." 45 Fed. Reg. 83,412, 83,414 (1980).
"'Compensation'.

.

. means implementing mitigation measures which ...

would

fully restore project-induced losses to wildlife." Id.
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fishery losses suffered as a result of the construction and operation of Columbia Basin water projects.
D. Program Development and Approval Process
The process for developing the fish and wildlife program will
involve a considerable degree of pluralism. The Act contemplates
the enfranchisement of fisheries interests previously excluded
from meaningful participation in water project decisionmaking.
The process for developing the fish and wildlife program established by section 4(h) must begin "promptly" after the Council's formation and before the development or review of the energy plan."" By contrast, the energy plan established by section
4(d) must be prepared within two years after the Council is established. It is clear that Congress intended the fish and wildlife program to be implemented before the energy plan." 7 In effect, the
fish and wildlife program exists independent of the energy plan
during the latter's development process."'
The Council initiates the approval process by making a written request to the region's state and federal fish and wildlife
agencies and appropriate Indian tribes for recommendations on
(1) measures that "can be expected to be implemented" by the
BPA to protect, mitigate, and enhance fish and wildlife affected
by Columbia Basin water project construction and operation; (2)
project construction and development objectives designed to protect, mitigate, and enhance fish and wildlife; and (3) fish and
wildlife management coordination and research."' The agencies
116. Regional Power Act, Pub. L. No. 96-501, § 4(h)(2), 94 Stat. 2708 (1980).
117. Because it was aware of the critical condition of many of the basin's
salmon and steelhead runs, the Commerce Committee stressed that adoption of
the recommendations should not be delayed pending adoption of the full power
plan by the Council. COMMERCE REPORT, supra note 18, at 44-46, 57. See also 126
CONG. REC. H10,683 (daily ed. Nov. 17, 1980) (remarks of Rep. Dingell): "Once the
Council is appointed and begins to function it must begin immediately to develop
and adopt a fish and wildlife program. Adoption of the program should not be
delayed pending adoption of the plan."
118. Regional Power Act, Pub. L. No. 96-501, § 4(h)(10)(A), 94 Stat. 2697,
2710 (1980). See also 126 CONG. REc. H10,683 (daily ed. Nov. 17, 1980) (remarks
of Rep. Dingell): "The program is to be adopted and implemented whether or not
the plan is adopted. It exists independent of the plan and as part of it as well."
119. Regional Power Act, Pub. L. No. 96-501, § 4(h)(2)(A), 94 Stat. 2697,
2708 (1980). Interestingly, the Interior Committee's version of this provision called
for recommendations on measures which BPA and other federal agencies "can im-
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and tribes will have at least ninety days within which to respond
to the request for recommendations. 12 0 Water management agencies, electric power producing agencies, BPA customers, and the
public may submit recommendations to the Council, but the Act
does not require that their views be actively solicited. 12 1 All recommendations must be accompanied and supported by "detailed
information and data."122 However, the Commerce Committee
recognized-and remarked that the Council should also-that the
ninety-day time period "will not afford an opportunity for extensive studies, the acquisition of new data, or the development of
best scientific knowledge."1 2 The Committee added that "[t]he
quantity or quality of the data should not serve as a basis for
turning down any recommendation. 1 "2 The Council is required to
give public notice of the receipt of these recommendations, make
them available to relevant parties, and provide an opportunity for
public participation and comment.1 2 The content of the fish and
wildlife program recommendations will certainly embrace modifications to existing water project operations to improve river flows
and bypass conditions. Undoubtedly they also will involve suggesplement to protect, mitigate.
while the version ultimately enacted into law
speaks in terms of measures which "can be expected to be implemented . .. ."
Compare INTHRmOR REPORT, supra note 34, at 7, with Regional Power Act, Pub. L.
No. 96-501, § 4(h)(2)(A), 94 Stat. 2697, 2708 (1980). The change may have been
made in order to encourage the submission of recommendations even if it is not
clear to the party submitting them whether BPA or other federal agencies would
be in a position to implement them. Thus, so long as the party submitting the
recommendation reasonably could expect it to be implemented, it would be incumbent upon the agencies to explain why such a recommendation, if adopted by
the Council, could not be implemented.
120. Regional Power Act, Pub. L. No. 96-501, § 4(h)(3), 94 Stat. 2697, 2708
(1980).
121. Id.
122. Id.
123. COMMERCE REPORT, supra note 18, at 56.
124. Id. The Interior Committee added that "at least some of these recommendations will explore alternative methods by which fish migration can be improved without unnecessary spillage of water." INTERIOR REPORT, supra note 34, at
44. This statement seems to indicate that Congress anticipated that in many cases
spilling might be required (e.g., at dams without adequate bypass facilities). See
also, COMMERCE REPORT, supra note 18, at 57: "Some power losses, with resultant
loss in revenues, may be inevitable at times if [the] fish and wildlife objectives are
to be achieved."
125. Regional Power Act, Pub. L. No. 96-501, § 4(h)(9), 94 Stat. 2697, 2710
(1980). Relevant parties include the BPA, federal and state fisheries agencies, Indian tribes, federal water managers, BPA customers, and utilities.
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tions for habitat rehabilitation, hatchery construction, and research. It is important that they also include proposed alterations
in institutional arrangements that would enable fisheries interests
to participate actively in water project operation decisionmaking.' 2" For example, the recommendations should suggest procedures by which the Fish and Wildlife Coordination Act's "equal
consideration" mandate 1 7 and the Regional Power Act's "equitable treatment" standard12 8 can be fulfilled.
The Council must adopt a program within one year after the
close of the public comment period.129 The program must be
based on the recommendations and subsequent comments and
must include measures designed to protect, mitigate, and enhance
the fish and wildlife resources affected by the development and
operation of FCRPS projects, while assuring the region an adequate, efficient, and reliable power supply. 30° In addition, the
Council must determine that the measures included in the approved program satisfy the six criteria contained in section
4(h)(6):
(1) complement existing and future activities of federal and
state fish and wildlife agencies and Indian tribes;
(2) comport with the best available scientific knowledge;
(3) utilize, where equally effective alternative means of achieving the same sound biological objective exist, the alternative with
the minimum economic cost;
(4) be consistent with the legal rights of the Indian tribes;8 1
(5) provide for improved survival of anadromous fish at hydroelectric facilities; and
(6) provide for flows of sufficient quantity and quality between
these facilities to improve the production, migration, and survival
of anadromous fish as necessary to meet sound biological
objectives. 132
126. For an overview of the key decisionmaking points in the operation of
federal Columbia basin water projects, see Blumm, supra note 9, at 249-56.
127. See id. at 268-76.
128. Regional Power Act, Pub. L. No. 96-501, § 4(h)(1l)(A)(i), 94 Stat. 2697,
2710 (1980); see text accompanying notes 152-57, infra.
129. Id. § 4(h)(9), 94 Stat. 2710.
130. Id. § 4(h)(5), 94 Stat. 2709.
131. See notes 162-72 infra and accompanying text.
132. Regional Power Act, Pub. L. No. 96-501, § 4(h)(5), 94 Stat. 2697, 2709
(1980). Note that in the third criterion Congress has clearly elevated biological
considerations above economic considerations. See note 110 supra.
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Although the Act does not define such terms as "best availa1 3
ble scientific knowledge ' s or "sound biological objectives, , ' it
is evident that deference is to be given to the recommendations of
the region's federal and state fish and wildlife agencies and Indian tribes. While other entities (such as water managers, power
agencies, and BPA customers) and members of the public may
submit recommendations," the Council is required to respond, in
the program, only to fishery agency and tribal recommendations
in the event it chooses to reject any of them. In order to reject
such a recommendation, the Council must specifically explain
why its adoption would be: (a) inconsistent with simultaneously
protecting, mitigating, and enhancing Columbia Basin fish and
wildlife and assuring the region an adequate, efficient, economical, and reliable power supply; (b) inconsistent with the six criteria listed in section 4(h)(6); or (c) less effective than the adopted
recommendations for the protection, mitigation, and enhancement of fish and wildlife.'
In addition, when it receives recommendations that are inconsistent with each other, as is likely, the Council is directed to
give "due weight" to the recommendations, expertise, and legal
rights and responsibilities of the federal and state fish and wildlife agencies and appropriate Indian tribes.13 7 As Congressman
Dingell explained: "Clearly the council should rely heavily on the
fish and wildlife agencies of the State and Federal Governments
133. The House Commerce Committee emphasized that this standard does
not require the "best" scientific knowledge, only the "best available." COMMERCE
REPORT, supra note 18, at 56.

134. In spite of the absence of a statutory definition, it should be apparent
that a hatchery program could-not be chosen over habitat restoration, even if the
economic cost of the hatchery could be shown to be less than the cost of restoring
habitat. The reason for this, of course, is that habitat restoration and hatchery
compensation are not the same sound biological objectives. Indeed, it is questionable whether the artificial production of anadromous fish to compensate for degradation of the resource which is attributable to human activities is biologically
sound. See, e.g., Affidavit of William K. Hershberger, United States v. Washington, No. 9213-II (W.D. Wash. Jan. 21, 1980) (describing possible adverse biological
and ecological impacts of hatchery programs).
135. Regional Power Act, Pub. L. No. 96-501, § 4(h)(3), 94 Stat. 2697, 2708
(1980).
136. Id. § 4(h)(7), 94 Stat. 2709.
137. Id. The "due weight" standard appears to resemble the "substantial deference" that courts give to the Council on Environmental Quality's NEPA regulations. See Andrus v. Sierra Club, 442 U.S. 347, 358 (1979).
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and not try to become a superfish [sic] and wildlife agency."

'

The relationship between proferred fish and wildlife "recommendations" and adopted program "measures" should be clearly
understood. If a specific recommendation meets the applicable
criteria set forth in section 4(h)(6), the recommendation automatically qualifies as a "measure" unless the Council adopts a more
effective recommendation or articulates why its adoption would
be inconsistent with assuring the region an adequate power supply. Those submitting fish and wildlife recommendations, therefore, should carefully tailor them to the
applicable criteria for
"measures" contained in section 4(h)(6).1 8 9
It is likely that a decision by the Council to reject a fish and
wildlife recommendation would be based on a finding that adoption of the measure would be inconsistent with assuring the Pacific Northwest of an "adequate, efficient, economical, and reliable power supply. 140 These are, after all, essentially the
arguments that the Corps of Engineers and BPA have cited in the
past as reasons for refusing to fully accommodate the needs of
migratory fish."" However, it is important to recognize that
whatever fish and wildlife measures the Council does adopt must
be found to be: (1) consistent with the purposes of the Act, including the protection, mitigation, and enhancement of fish and
wildlife; (2) consistent with the section 4(h)(6) criteria; (3) consistent with other applicable environmental laws; and (4) must, in
addition, be formulated with deference to fishery agency and tribal expertise, as required by the "due weight" standard. These
factors indicate that the Council's discretion in developing the
138. 126 CONG. Rac. H10,683 (daily ed. Nov. 17, 1980). This certainly seems
to require no less deference than the "great weight" which the Corps of Engineers
purportedly gives to fish and wildlife agency recommendations under the Fish and
Wildlife Coordination Act. 33 C.F.R. § 320.4(c) (1979). See Blumm, supra note 9,
at 270 n.317.
139. Note that paragraphs (A) through (D) of section 4(h)(6) apply to all
measures, while paragraph (E) applies only to measures for anadromous fish. Regional Power Act, Pub. L. No. 96-501, § 4(h)(6), 94 Stat. 2697, 2709 (1980).
140. Id. § 4(h)(7), 94 Stat. 2709 (1980).
141. See, e.g., Holubetz, An Analysis of the 1977-79 Fish Flow Organization
and Management Procedures, in PACIFIC NORTHWEST RIVER BASINS COMM'N,
ANADROMOUS FISH AND MULTIPURPOSE WATER USE 16 (1979); BONNEVILLE POWER
ADMINISTRATION, DRAFT PROGRAM ENVIRONMENTAL IMPACT STATEMENT, THE ROLE
OF THE BONNEVILLE POWER ADMINISTRATION
SUPPLY SYSTEM, App.

IN THE PACIFIC NORTHWEST POWER

A, at 11-64 (1977) [hereinafter cited as

DRAFT

BPA EIS].
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fish and wildlife program, while perhaps considerable, is not unbridled. In short, a "business as usual" approach to fish and wildlife concerns will not be sufficient. Judicial review under the Ad-

ministrative Procedure Act of the Council's decision to approve
the fish and wildlife program is specifically authorized." 2
E. Effectuating the Fish and Wildlife Objectives

While the fish and wildlife program is not to be used to "subvert the power objectives" of the Act, Congress accepted power
losses as an inevitable result of the fish and wildlife program, so
long as "unreasonable" power shortages or losses of power revenues are avoided."4 Since the flows which long have been advocated as requisite to preserve and restore the fisheries"" will not
necessarily materially reduce the capability of the FCRPS to generate power-but rather only alter the times when it is produced-it is difficult to see how fish flows could "subvert" the
Act's power objectives.145 Moreover, the Act unequivocally directs
BPA to acquire sufficient resources to meet the requirements of
6
carrying out the fish and wildlife program."

The fish and wildlife program is to include fish flows, but will
not by itself constitute an appropriation of water." 47 Nor will the
142. Regional Power Act, Pub. L. No. 96-501, § 9(e), 94 Stat. 2697, 2731-2732
(1980). However, such a suit must be filed in the Ninth Circuit Court of Appeals
within sixty days of the date the notice of program approval is announced in the
Federal Register. Id. § 9(e)(5), 94 Stat. 2731-2732.
143. COMMERCE REPORT; supra note 18, at 57. That the program is to include
fish flows is clear. See Regional Power Act, Pub. L. No. 96-501, §§ 4(e)(2),
4(h)(6)(E)(ii), 94 Stat. 2697, 2706, 2709 (1980).
144. See, e.g., COLUMBIA RIVER FISHERIES COUNCIL, PUBLIC REVIEW DRAFT:
COMPREHENSIVE PLAN FOR THE PRODUCTION AND MANAGEMENT OF COLUMBIA BASIN

ANADROMOUS SALMON AND STEELHEAD

(1980).

145. For examples of FCRPS operational flexibility, see Blumm, supra note
9, at 245-56.
146. Regional Power Act, Pub. L. No. 96-501, § 6(a)(2)(B), 94 Stat. 2697, 2717
(1980). It is also clear that the costs of implementing the program are to be borne
by electric power customers. Id. § 4(h)(2)(B), 94 Stat. 2708. However, the costs
and power losses imposed upon nonfederal project operations are limited to those
attributable to the development and operation of those projects. Id. §
4(h)(11)(A)(ii), 94 Stat. 2711 (instructing BPA to assume additional fish and wildlife costs imposed upon such projects).
147. Regional Power Act, Pub. L. No. 96-501, § 10(h), 94 Stat. 2697, 2735
(1980). However, the program might provide a basis for appropriating flows pursuant to state law. Conversely, some of the flows established by the State of Wash-
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program affect existing water rights, either state-authorized appropriations, federally-reserved rights, or reserved tribal rights.1 4 8
Similarly, the program will not affect the validity of existing licenses or permits issued under other federal laws, such as the
Federal Power Act.1 " ' For example, the program will not compel
the Federal Energy Regulatory Commission (FERC) to revise the
settlement agreements that have been agreed to by the region's
fish and wildlife agencies and FERC licensees on the mid-Columbia and the middle Snake rivers. 150 However, this is not to say
that FERC has no authority to make such revisions if it so
chooses. 151 Furthermore, two provisions of the Regional Power
Act indicate that all subsequent actions of federal agencies, such
as the FERC, will be constrained significantly by the Act's fish
and wildlife objectives.
First, section 4(h)(11)(A)(i) requires those federal agencies
which manage, operate, or regulate Columbia Basin hydroelectric
ington on the main-stem Columbia might be incorporated into the program. See
WASH. AD. CODE §§ 173-563-101 to -900 (1980), promulgated pursuant to the
state's Water Resources Act of 1971, WASH. REV. CODE §§ 90.54.010 to .910 (Supp.
1980). See also STATE OF WASHINGTON, DEP'T OF ECOLOGY, COLUMBIA RIVER INSTREAM PROTECTION PROGRAM (PROGRAM DOCUMENT, ENVIRONMENTAL IMPACT
STATEMENT, AND PROPOSED REGULATION) (June 1980) [hereinafter cited as INSTREAM PROGRAM], discussed in Blumm, supra note 9 at 290-95. In fact, section
10(h) of the Act could be interpreted as requiring the Regional Council to respect
the state-set minimum flows by incorporating them into the fish and wildlife program. The Council would, of course, be free to set higher flow levels than those
established by the state, but flows in excess of those secured under state law could
be diminished by subsequently granted state water rights.
148. Regional Power Act, Pub. L. No. 96-501, § 10(h), 94 Stat. 2697, 2735
(1980).
149. Id. § 10(i), 94 Stat. 2735; 126 CONG. REC. H10,665 (daily ed. Nov. 17,
1980) (remarks of Rep. Dingell). For a discussion of the effect of Federal Power
Act licenses in the Columbia Basin, see Blumm, supra note 9 at 238-43, 277-79.
150. There are actually three FERC settlement agreements: one involving the
Idaho Power Company and two involving three Washington public utility districts. See Blumm, supra note 9, at 278 n.357.
151. 126 CONG. REc. H10,683 (daily ed. Nov. 17, 1980) (remarks of Rep.
Dingell). Section 10(a) of the Federal Power Act, 16 U.S.C. § 803(a) (1976), requires that FERC-licensed projects be best adapted to a comprehensive plan
designed to promote, among other things, "recreational purposes." In Udall v.
Federal Power Comm'n, 387 U.S. 428, 450 (1967), the Supreme Court stated that
"recreational purposes" include fish and wildlife. It follows that, with the passage
of the Regional Power Act, the projects will also be required to be consistent with
the regional energy plan and the fish and wildlife program.
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facilities to interpret and exercise their responsibilities, consistent
with the Act's purposes and other applicable laws, "to adequately
protect, mitigate, and enhance fish and wildlife, including related
spawning grounds and habitat" affected by these facilities "in a
manner that provides equitable treatment" to fish and wildlife.
The agencies to which this directive applies include the FERC,
BPA, the United States Army Corps of Engineers, and the Water
and Power Resources Service. The directive applies equally to
federally operated and federally licensed facilities. It is significant
that the mandate of section 4(h)(11)(A)(i) is independent of the
fish and wildlife program. Therefore, it applies to federal actions
such as the execution of power supply contracts1 52 that take place
prior to the adoption of the program. Moreover, simply because
an action is not prohibited by the approved fish and wildlife program does not necessarily mean that it satisfies the "equitable
treatment" standard. 15 The "equitable treatment" standard
clearly is designed to require those federal agencies whose past
actions have contributed significantly to the present plight of the
region's depleted fisheries to embrace fish and wildlife protection
as an integral part of their respective missions.
It is not difficult to understand the "equitable treatment"
standard: it is uncontroverted in the legislative history that the
provision "isaimed at placing fish and wildlife on a par with...
other purposes and providing a means by which [the agencies]
1 4
will act to protect, mitigate, and enhance fish and wildlife. 5
While the terms of the statute and the intent of Congress seem
clear, it nevertheless may prove difficult for some of the agencies
to overcome their longstanding proclivity for maximizing FCRPS
power production without adequate regard for the needs of fish
and wildlife. Accordingly, it is especially important that the water
managers periodically document the consistency of their decisions
152. See notes 182-218 infra and accompanying text. Note that, although
BPA can make certain resource acquisitions that are inconsistent with the regional energy plan (see note 80 supra), there are no similar exemptions from the
"equitable treatment" standard (see note 161 infra).
153. Thus, section 4(h)(11)(A)(i), 94 Stat. 2710, supplies some assurance that
federal water managers will not be able to employ a vaguely drafted fish and wildlife program as a defense to charges of failing to affirmatively embrace fish and

wildlife concerns as part of their fundamental missions.
154. 126
Dingell).

CONG.

REC. H10,683 (daily ed. Nov. 17, 1980) (remarks of Rep.
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with the "equitable treatment" standard and other applicable
provisions of law'5 5 by developing suitable written administrative
records.'
It is, of course, one thing to decree that fish and wildlife shall
enjoy equal status with other purposes, and quite another to determine what such a standard requires in practice. It is clear that
something more will be required of the water managers than what
they have been willing to do in the past. 5 7 Whether "equitable
treatment" means that existing salmon and steelhead passage
mortalities must, for example, be reduced by ten percent so long
as any accompanying power losses do not exceed ten percent is
open to debate. One way to begin the debate would be for the
affected federal agencies to publish interpretative rules on this
and other provisions of the Act, in accordance with the Administrative Procedure Act's notice and comment procedures. In this
way, concerned agencies, groups, and individuals would have the
opportunity to participate in the formulation of rules that would
clarify the obligation of water managers to provide equitable
treatment to fish and wildlife under various circumstances.
The second provision of the Act that is designed to require
federal water managers actively to embrace fish and wildlife
objectives links their actions to the approved fish and wildlife
program. Section 4(h)(10)(A)(ii) directs these agencies to take the
program into account "to the fullest extent practicable . . .at
each relevant stage of [their] decisionmaking processes." 58 Again,
it will be crucial to develop administrative records demonstrating
155. E.g., The National Environmental Policy Act, 42 U.S.C. §§ 4331-4344
(1977); The Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661-666c (1976);
Indian treaty fishing rights (see text accompanying notes 162-76 infra).
156. See, e.g., NATURAL RESoURCES LAW INSTITUTE, 10 ANADROMoUs FISH LAW
MEMO 12 (1980).

157. See notes 25-27 supra and accompanying text.
158. This standard resembles the "maximum extent practicable" language
contained in section 307(c)(1) of the Coastal Zone Management Act, 16 U.S.C. §
1456(c)(1) (1976), which has been interpreted to require full compliance with approved plans unless compliance is prohibited by other existing legal requirements.
15 C.F.R. § 930.32 (1980). See Blumm & Noble, The Promise of Federal Consistency Under Section 307 of the Coastal Zone Management Act, [1976] 6 ENvT'L
L. REP. 50,047; cf. Blumm, Wetlands Protection and Coastal Planning:Avoiding
the Perils of Positive Consistency, 5 COLUM. J. EVr'L L. 69 (1978). See also 40
C.F.R. § 1500.3 (1980) (compliance with NEPA required except where prohibited
by other statutory requirements).
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that this standard has been satisfied at each relevant decisionmaking point. Each agency subject to this section should identify,
through notice and comment rulemaking, what it considers to be
the "relevant stages" of its decisionmaking process. Once these
"relevant stages" have been established, the public and the courts
will know when to expect the agencies to develop appropriate
records demonstrating compliance with the "fullest extent practicable" language. Perhaps because of the past reticence of the region's federal water managers, Congress in section 4(h)(11)(B) ordered the water managers to consult with, and "to the greatest
extent practicable" coordinate their actions with, the region's
fisheries agencies and Indian tribes.
Nevertheless, judicial review of the actions of federal water
managers ultimately may be necessary to ensure that the congressional intent behind establishment of the "equitable treatment"
and "fullest extent practicable" standards is realized. Although
actions taken pursuant to these directives are not expressly included in section 9(e)(1)'s list of "final agency actions" subject to
judicial review, section 9(c)(3) disclaims any intent to foreclose
judicial review of other final actions of either the BPA or the Regional Council. In any case, the failure of a statute to provide for
judicial review does not reflect an intent to withhold review, absent "clear and convincing evidence" of contrary intent.159 This
rule has special significance with respect to the Regional Power
Act, because it is clear that Congress included the "equitable
treatment" and "fullest extent practicable" commands in the Act
to initiate a change in the approach to fish and wildlife that mission-oriented agencies such as the Corps of Engineers and BPA
have taken in the past. ' " It may be unrealistic to expect these
159. See B. SCHWARTZ, ADMINISTRATIV LAW 453 (1976) (discussing the holding of the United States Supreme Court in Barlow v. Collins, 397 U.S. 159 (1970)).
160. As a means of ensuring that this change is accomplished, Congress in
section 4(h)(12)(A)-(B), 94 Stat. 2711, required the submission by BPA and the
Council of an annual "detailed report" of actions taken under the fish and wildlife
provisions. This report, which must be submitted to the appropriate committees
of the House and Senate, is to include a description of the effectiveness of the fish
and wildlife program and any "potential revisions or modifications to the program
to be included in the [energy] plan when adopted." Id. § 4(h)(12)(A), 94 Stat.
2711. The Council must give fish and wildlife agencies and appropriate Indian
tribes an opportunity to comment on the report. Id. Perhaps the best means of
ensuring that this document is useful to Congress is to make it publicly available
as a programmatic environmental impact statement. On the advantages of per-
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agencies to enfranchise the traditionally underrepresented fish
and wildlife interests in the absence of judicial oversight."'
F.

Protecting Indian Treaty Rights

Superimposed upon the Act's provisions concerning equitable

treatment for fish and wildlife and adherence to the fish and wildlife program developed by the Council to the fullest extent practi-

cable is the requirement that Council and agency actions must be
consistent with Indian treaty rights. 1s" The applicable treaties entitle the signatory tribes to, among other things, the "right to
have the fishing habitat protected from man-made despoliation."' 6

So held United States District Judge William Orrick in

his celebrated decision in Phase II of United States v.
forming an annual program EIS, see Blumm, supra note 9, at 265-66.
161. See note 73 supra. Note that Congress seems to have anticipated some
of these problems by making it considerably more difficult for BPA to ignore fish
and wildlife concerns than to deviate from the approved regional energy plan.
Compare note 80 supra (summarizing BPA's authority to take actions inconsistent with the energy plan) with the "equitable treatment" and "fullest extent
practicable" standards (which contain no such express exemptions).
162. Regional Power Act, Pub. L. No. 96-501, §§ 4(h)(6)(D), 10(e), 94 Stat.
2697, 2709, 2735 (1980). Even in the absence of these provisions, applicable treaty
rights would have survived enactment of the Regional Power Act absent a clear
congressional intent to the contrary. Menominee Tribe of Indians v. United
States, 391 U.S. 404 (1968). See generally Coggins & Modrcin, Native American
Indians and Federal Wildlife Law, 31 STAN. L. REv. 375 (1979). See also Confederated Tribes of the Umatilla Indian Reservation v. Alexander, 440 F. Supp. 553
(D. Or. 1977) (holding that a congressionally authorized dam that would flood Indian fishing grounds protected by treaty could not be constructed without express
congressional authorization of the taking of Indian fishing rights). For an overview
of the potential effects of Indian treaty rights on Columbia Basin water project
operations, see Blumm, supra note 9, at 279-90.
163. United States v. Washington, No. 9213-I, slip. op. at 21 (W.D. Wash.
Sept. 26, 1980). Technically, this decision (popularly known as "Phase II" of the
"Boldt decision," United States v. Washington, 384 F. Supp. 312 (W.D. Wash.
1974), affd, 520 F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S. 1086 (1976), substantially afl'd sub nom., Washington v. Washington State Commercial Passenger
Fishing Vessel Ass'n, 443 U.S. 658 (1979) (Phase I)) is applicable only to tribes
with usual and accustomed fishing grounds in western Washington. However, the
legal principles established in the "Phase II" decision are applicable to tribes with
fishing grounds in the Columbia Basin, since they hold fishing rights under treaties substantially identical to those construed in the Phase I and II decisions. See
Sohappy v. Smith, 309 F. Supp. 899 (D. Or. 1969). For a comprehensive treatment
of the Phase I litigation, see Comment, Empty Victories: Indian Treaty Fishing
Rights in the Pacific Northwest, 10 ENvr'L L. 412, 437-57 (1980).
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Washington.'"

Judge Orrick's decision applies not only to the State of
Washington-the only defendant to the litigation-but also to
the United States and third parties."' According to the decision,
the treaties "implicitly reserve to the tribes the right to a sufficient quantity of fish to provide a moderate living, subject to a
maximum of 50 percent of the harvestable anadromous fish." 1" If
the tribes can show that a particular action will "proximately
cause the fish habitat to be degraded such that the rearing or production potential of the fish will be impaired or the size or quality
of the run will be diminished,'1

67

7

the proponent of the action

must bear the burden of showing that the damage to the fishery
will not "impair the tribes' moderate living needs."16 If the treaty
allocation of harvestable fish is at 50 percent, then there is a presumption that the tribes' moderate living needs are not being
met.

1
69

Considering that most Columbia River salmon and steelhead
runs have been reduced to a fraction of their former abundance
and that Indian fisheries have been severely restricted, 1 0 the
Phase II decision has ominous implications with respect to Columbia Basin water project operations. The legal principles established in the Phase II decision have, in fact, already been applied
to a subsequent Columbia Basin case, and the results of that litigation should prove instructive to those interested in the relationship between treaty rights and water project operations.
In Kittitas Reclamation District v. Sunnyside Valley Irriga164. United States v. Washington, No. 9213-I, Amended Judgment 4, at 2
(W.D.Wash. Jan. 12, 1981). See Blumm, supra note 9, at 283-85. See generally
NATURAL RESOURCES LAW INSTITUTE, 12 ANADROMous FISH LAW MEMO (1981).

165. Id.
166. Id. 1 2. The "moderate living" term is derived from the United States
Supreme Court's decision in Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 686-87 (1979), where the Court stated
that the treaty right to take fish "secures so much as, but not more than, is necessary to provide the Indians with a livelihood-that is to say, a moderate living."
167. United States v. Washington, No. 9213-I, Amended Judgment

3 (W.D. Wash. Jan. 12, 1981).
168. Id. 6, at 3.
169. Id.
170. COLUMBIA RIVER FISHERIES

COUNCIL,

5, at 2-

supra note 22, at 1.
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tion District,17 the Yakima Tribe alleged that the Department of

the Interior's Water and Power Resources Service violated the
tribe's treaty rights by restricting flow releases from three of its
dams along the Yakima River. The tribe claimed that, due to high
flow releases during the summer irrigation season spring chinook
salmon spawned at higher locations than usual, and that if the
Service was allowed to severely restrict flow releases when the irrigation season ended, more than sixty spawning beds would be
dewatered. Judge Quackenbush agreed that the tribe's implied
environmental right to have its treaty fisheries maintained required that the Service release water for a nonirrigation purpose.
The court then directed the water master to release sufficient
quantities of water to sustain the spawning beds and set the re172
quired flow at 650 cubic feet per second.
Just as significant as the emergency flows that were ordered
was the court's response to the long-term problems of accommodating competing instream and consumptive uses of water. Judge
Quackenbush ordered the parties to develop means for modifying
project operations to reduce adverse impacts on anadromous
fisheries, including the possibility of providing appropriate water
flows during spawning and hatching periods while at the same
172 .
time providing water for irrigation purposes. 1
Although the environmental right articulated in Phase II of
United States v. Washington and applied in Kittitas is not tantamount to a "no significant deterioration" standard,17 3 it may afford the kind of substantive judicial review of agency actions that
171. No. 21 (E.D. Wash. Nov. 28, 1980), appeal noted, Nov. 26, 1980.
172. Id., Supplemental Instructions to the Watermaster 1, at 3 (E.D. Wash.
Nov. 28, 1980). This ruling is somewhat similar to that of United States v. Anderson, No. 3642 (E.D. Wash., July 23, 1979), where the court found that one of the
purposes for creating the Spokane Indian reservation was to enable the tribe to
continue fishing, and thus held that the tribe had an implicitly reserved right to
demand that the water of the stream fished by it be maintained at a quantity and
quality sufficient to preserve the fish. See also United States v. Adair, 478 F.
Supp. 336 (D. Or. 1979) (Klamath Tribe entitled to as much water in the Williamson River as is necessary to maintain their "time immemorial" fishing and hunting
practices).
172.1. Kittitas Reclamation District v. Sunnyside Valley Irrigation District,
No. 21, Supplemental Instructions to the Watermaster 1 4, at 4 (E.D. Wash. Nov.
28, 1980).
173. The Phase II court explicitly rejected such a standard. United States v.
Washington, No. 9213-I, slip op. at 30 (Sept. 24, 1980).
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environmental advocates long urged courts to adopt under the
National Environmental Policy Act.174 While hopes for substantive review under NEPA died with the Supreme Court's decision
7
in Strycker's Bay Neighborhood Council, Inc. v. Karlen,1
1 courts

have not hesitated to read into Indian treaties the kind of substantive content they have found lacking in NEPA.176 At a minimum, the tribes' environmental right would seem to require that
federal agencies make a searching inquiry into a project's potential adverse impacts on fisheries and habitat. An equally diligent
and exhaustive assessment of reasonable alternative courses of action would also be required. Furthermore, meeting the burden
which the Phase II case places upon project proponents would, at
a minimum, require that the agency choose the least adverse alternative. Finally, in some instances the only reasonable means of
protecting tribal fishing rights will be to abandon the project
altogether.
Agencies should be able to demonstrate compliance with Indian treaty fishing rights by developing the kinds of administrative records that will be necessary to document adherence to the
"equitable treatment" and "fullest extent practicable" require174. See W. RODGERS, HANDBOOK ON ENVIRONMENTAL LAW 738-50 (1977);
Note, The Least Adverse Alternative Approach to Substantive Review Under
NEPA, 88 HARv. L. REv. 735 (1975); Arnold, The Substantive Right to Environmental Quality Under the National Environmental Policy Act, [1973] 3 EVr'L
L. RFP. 50,028.
175. 444 U.S. 223, 227-28 (1980) (interpreting NEPA to require only "consideration of ...

environmental consequences ....

NEPA requires no more."). See

Comment, Charting the Boundaries of NEPA's Substantive Mandate: Strycker's
Bay Neighborhood Council, Inc. v. Karlen, 10 [1980] ENVT'L L. REP. 10039; Note,
Strycker's Bay Neighborhood Council, Inc. v. Karlen, 10 ENvT'L L. 643 (1980).
176. Pelcyger, The Winters Doctrineand the Greeningof the Reservations, 4
J. CoNTEmp. L. 19 (1977):
Indian tribes are entitled by virtue of their aboriginal rights to the quality
and quantity of water necessary to maintain and preserve their on- and offreservation fisheries. This means sufficient flows to flush out the gravels in
order to maintain proper temperatures to ensure the survival of eggs, insects, and other food sources, and migrating and stationary adults and
young fish. States may be prohibited from stocking streams with fish that
compete with or threaten the species on which the Indians depend for their
subsistence or livelihood ....
Other activities that adversely affect Indian
resources, such as clear cutting, strip mining or the discharge of sewage effluent or heated water, may also be proscribed insofar as they destroy or
threaten essential fish and wildlife habitat.
Id. at 34-35.
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ments. By conducting the assessments that seem to be implicitly
required by the Phase II decision, federal water managers will also find it relatively easy to comply simultaneously with most of
the requirements imposed by NEPA and the Fish and Wildlife
177
Coordination Act.
G. The McClure-Jackson Colloquy
As explained above, the most reliable sources of legislative
history on the fish and wildlife provisions of the Act are the explanatory remarks of Congressman Dingell, chief sponsor of the
provisions, and the reports filed by the two committees that considered the provisions. There was, however, an eleventh-hour attempt to "create" legislative history when the Senate was considering the version of the regional bill approved by the House.
Despite a complete lack of material involvement with the development of the fish and wildlife provisions, Senators McClure
and Jackson constructed a colloquy on the Senate floor which set
forth their interpretation of the provisions-in what the Oregonian editorialized as a "deplorable" attempt to influence the
manner in which the Act will be interpreted and implemented.17
Among the views expressed by the two Senators were that: (1) the
fish and wildlife provisions were not designed to restore conditions that existed prior to the date of the law's enactment; (2) the
"primary, if not exclusive" focus of the fish and wildlife program
should be on fisheries, with no major new initiatives regarding
wildlife; and (3) section 10(i), which preserves the validity of existing licenses and permits, would prevent the FERC from modifying existing licenses to achieve compliance with the directives of
section 4(h)(11) (the "equitable treatment" and "fullest extent
17 9
practicable" standards).
While the express language of the Act itself provides sound
reasons for rejecting all of these interpretations,6 " as a matter of
177. However, it should be noted that the Fish and Wildlife Coordination Act
and NEPA's EIS procedure also require consultation with federal and state fish
and wildlife agencies and widespread public notice and opportunity to comment.
See Blumm, supra note 9, at 262-76.
178. See Delayed Punches, The Oregonian, Dec. 1, 1980 at 14, col. 1.
179. See 126 CoNG. REc. S14,695-96, S14,698-99 (daily ed. Nov. 19, 1980).
180. The first interpretation conflicts with a number of express provisions in
the Act: the emphasis on "improved" survival of fish at hydroelectric facilities and
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statutory construction the opinions of Senators Jackson and McClure are entitled to little or no weight. Neither senator was in-

volved in drafting the fish and wildlife provisions-neither was
even a member of the same house which debated and developed
them. If the senators had wished to alter the House provisions,

they had an opportunity to convene a conference committee and
attempt to effect such changes. Their failure to do so indicates
that they were willing to accept the provisions developed by the
House, along with the accompanying legislative history. While it
is clear that a court would attach little significance to the McClure-Jackson colloquy, 181 it is important that those who will be
sufficient flows to provide "improved" production, migration, and survival of fish
(Regional Power Act, Pub. L. No. 96-501, § 4(h)(6)(E), 94 Stat. 2697, 2709 (1980));
the recognition of the unique history and problems that constitute the FCRPS
system's legacy to Columbia Basin fisheries (id. § 4(h)(1)(A), 94 Stat. 2708); and
the earlier deadlines and independent status of the fish and wildlife program (see
.notes 117-18 supra and accompanying text), with no express provision limiting the
program to prospective development and operation activities. See also 126 CONG.
REc. H10,680 (daily ed. Nov. 17, 1980) (remarks of Rep. Dingell upon presenting
S. 885, as amended, to the House for approval): "If the fish populations of the
Pacific Northwest are to be restored to the sportsmen, the Indians, and the commercial fishermen, this is the mechanism which will do it."; COMMERCE REPORT,
supra note 18, at 49 (noting that some "past mistakes" can be corrected by the
law and that "clear regulatory authority" will be needed to "protect and rejuvenate" the fish and wildlife resources of the region).
The second interpretation conflicts with the repeated use of the terms "fish
and wildlife" throughout the Act. See, e.g., Regional Power Act, Pub. L. No. 96501, §§ 2(3)(A), 2(6), 4(e)(2), 4(h)(1), 4(h)(2)(B), 4(h)(5), 94 Stat. 2697, 2698, 2706,
2708, 2709 (1980). The third interpretation does not account for section
4(h)(11)(A)(ii), 94 Stat. 1711, which clearly anticipates that the adoption of the
fish and wildlife program may impose additional costs on nonfederal project licensees and restricts their liability to the costs attributable to the development and
operation of their particular projects. See note 146 supra.
181. See, e.g., United States v. United Mine Workers of America, 330 U.S.
258 (1947). See generally J. SUTHERLAND, supra note 93, at § 48.13. The rule excluding consideration of the remarks of individual legislators is sometimes modified to permit consideration of explanatory statements by the sponsor of a bill.
Senator Jackson was a sponsor of S. 885 in the Senate, but it was not until the bill
reached the House that it was amended to include substantial provisions for fish
and wildlife. Thus, there is no reason to assume that Senator Jackson knew any
more about the fish and wildlife provisions than did any other member of the
Senate. See id. § 48.15. The remarks of Senators Jackson and McClure might also
be of some value if they evidenced a common agreement among members of the
legislature as to the meaning of an ambiguous provision. Id. § 48.13. However, the
terms construed by the senators appear unambiguous and the explanations provided are in direct conflict with the interpretations set forth in the legislative his-
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involved in developing and implementing the fish and wildlife
program have a clear understanding of its limited probative value.
VI. BPA's NEW LONG-TERM CONTRACTS-A POSSIBLE OBSTACLE
TO PARITY FOR FISH AND WILDLIFE

Section 5(g) of the Regional Power Act requires BPA to offer
initial long-term (twenty year)' 8a contracts to the following customers "as soon as practicable" within nine months of December
5, 1980 (the effective date of the Act): (1) public bodies and cooperatives;188 (2) investor-owned utilities;' 8" (3) federal agencies; (4)
electric utilities; and (5) existing direct-service industries. 185 The
tory of the House.

182. The Act does not specify the duration of the long-term contracts. However, the COMMERCE REPORT, supra note 18, at 61, states that they should be
twenty years in duration. Section 5(g)(7) of the Act states that BPA shall be
deemed to have sufficient resources for the purpose of entering into these initial
contracts.
183. These include 36 municipal utilities, 54 rural electric cooperatives, and
26 entities known as PUDs (Public Utility Districts, in Washington, and People's
Utility Districts in Oregon). See INTERIOR REPORT, supra note 34, at 27. Under
both the Bonneville Project Act of 1937 and the Regional Power Act, these customers have first right and priority to power sold by BPA, and are thus referred to
as "preference customers." See Bonneville Project Act, 16 U.S.C. §§ 832c(a),
832d(a) (1976); Regional Power Act, Pub. L. No. 96-501, § 5(a), 94 Stat. 2697, 2712
(1980). See also Comment, The Meaning of the Preference Clause in Hydropower
Allocation Under the Federal Reclamation Statutes, 9 ENVr'L L. 601 (1979).
184. Consumers not served by preference customers are served by investorowned utilities (IOUs), of which there are seven in the region. INTERIOR REPORT,
supra note 34, at 27. BPA stopped selling power to IOUs in 1973; consequently,
the IOUs have had to rely increasingly on expensive thermal power to meet the
needs of their consumers. Id. at 30. Oregon is served principally by IOUs, while
Washington is primarily served by preference customers. Id. Because the federal
hydropower generated and transmitted by the FCRPS and marketed by BPA is
much less costly than other power generated in the region, it is probable that
potential claimants to the BPA supply would have become involved in protracted
legal battles over the matter of entitlement to BPA power had the Regional Power
Act not been enacted. See INTERIOR REPORT, supra note 34, at 31. See also note
196 infra.
185. Regional Power Act, Pub. L. No. 96-501, § 5(g)(1)(A)-(D), 94 Stat. 2697,
2720-2721 (1980). Direct-service industries (DSIs) are aluminum and other
electro-process industries (as well as one pulp and paper plant), most of which
were attracted to the region in the 1940s and 1950s by the abundance of low-cost
federal hydropower. INTERIOR REPORT, supra note 34, at 27. There are fifteen such
industries operating in the region, with a total of fifty-one plants. They account
for approximately one-third of BPA's energy sales. Id. at 27-28. A list of BPA's
DSI customers, including their location, products, and major uses of their prod-
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effect of these contracts will be that preference customers, who
now rely almost exclusively on BPA power, will continue to have
their needs met by BPA, while investor-owned utilities will receive BPA power to the extent needed to meet their energy load
growth requirements.1" The new long-term power contracts offered to existing direct-service industries (DSIs) will provide
them with power in an amount equivalent to that provided them
under their existing contracts with BPA.1 87 The Act expressly
prohibits BPA from selling electric power to new DSIs. 18s
BPA's existing contracts with DSIs provide power reserves to
the region.189 These reserves are created by conditions included in
the contracts enabling BPA to interrupt the delivery of power to
the DSIs to meet other obligations. 1 "0However, when BPA makes
ucts, appears at DRnrt BPA EIS, supra note 141, App. C., at IV-121. Prior to the
passage of the Regional Power Act, BPA notified the DSIs that it would probably
not be able to renew their power contracts after their expiration in 1981-91, since
it would need the energy made available by expiration of the contracts to meet the
demands of preference customers. Id. at 30.
186. INTERIOR REPORT, supra note 34, at 39.
187. Regional Power Act, Pub. L. No. 96-501, § 5(d)(1)(B), 94 Stat. 2697,
2714-2715 (1980); INTERIOR REPORT, supra note 34, at 34.
188. Regional Power Act, Pub. L. No. 96-501, § 5(d)(3), 94 Stat. 2697, 2714
(1980). The sole exception is the proposed Alumax aluminum reduction plant at
Umatilla, Oregon. COMMERCE REPORT, supra note 18, at 63. The Commerce Committee made the following observation concerning this potential new plant, which
for the purposes of the Act is considered to be an "existing DSI":
Since the Pacific Northwest faces potential major power shortages in the
early to mid-1980s, the BPA should examine whether the initial contract
offered Alumax should provide for delayed construction and operation of
the plant to allow the region to cure the predicted power shortages. Further, before power is acquired by Bonneville to serve this load, there should
be contractual assurances regarding the dates of completion and operation
of the reduction plant.
Id.
189. COMMERCE REPORT, supra note 18, at 62.
190. DlRr BPA EIS, supra note 141, App. C, at IV-80-5. The Commerce
Committee report describes the reserves supplied by the DSI contracts as follows:
The contracts with the DSI's now provide reserves for the region. These are
basically capacity reserves and energy reserves. Under certain conditions,
BPA can interrupt power sold to DSI's. Capacity reserves permit brief interruptions of the entire DSI load and repeated two-hour interruptions (up
to five minutes) [sic] of half the load. In this manner, the authority to interrupt provides peaking reserves and reserves for forced outages and system reliability. The energy reserves are of two types, an operating reserve
and a planning reserve. An operating reserve of roughtly [sic] 25 percent of
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significant interruptions in the power supply to DSIs, it grants
them substantial monetary credits in exchange for the interruptions."9 ' As a result, "BPA power system schedulers are extremely
reluctant to interrupt the DSI loads."'" Thus, the DSI contracts
do not necessarily provide sufficiently flexible energy reserves.
This relative inflexibility is important, because BPA's reluctance
to fully take advantage of these reserves, together with the advance energy sales it makes to the DSIs, are important factors in
the ability of the Columbia Basin water projects to accommodate
the DSI load which may be interrupted including instances of law [sic] or
critical stream flow conditions or an [sic] account of the unanticipated
growth of regional firm loads; in order to protect the Administrator's firm
loads within the region at any time and for any period, as determined by
BPA. A planning reserve is an additional 25 percent of these DSI loads
which may, upon advance notice, be withdrawn to protect firm loads from
projected peak and energy deficits caused by the Administrator's planned
resources being delayed or available at a lesser capability than planned.
COMMERCE REPORT, supra note 18, at 62.
However, even when such interruptions are made, the DSIs rarely need to
actually reduce production, because BPA can supply them with "advance energy"
to compensate for the reduced load. As the General Accounting Office explained in
a 1979 report on the regional energy legislation:
The DSIs seldom have to reduce production, even when their power supplies are interrupted by BPA. Prior to restricting power deliveries, BPA can
supply them an "advance of energy" of up to 2 million kWhs.'This is, in
effect, a loan of energy which is provided by drawing down Federal reservoirs below normal levels required to maintain firm power loads. In most
years rainfall refills the reservoirs which pays back the loaned energy. However, should this not occur, the DSIs must return the energy advanced by
purchasing energy from other sources or face load restrictions. When restricted, DSIs usually call upon BPA to purchase replacement energy for
them from outside the Federal system. The DSIs often pay considerably
higher rates for replacement energy than they pay for Federal hydropower.
U.S. COMPTROLLER GENERAL, IMPACTS AND IMPLICATIONS OF THE PACIFIC NORTHWEST POWER BILL, REP. No. EMD-79-105, at 111.5 (1979) [hereinafter cited as 1979

GAO

REPORT].

191. When BPA exercises the right to interrupt the DSI loads for more than
one hour, it grants the DSIs discounts known as availability credits. During
a 3-1/2 year period (January 1975 through June 1978) BPA withheld almost
9 billion kilowatt hours of energy, which is equal to about 9 percent of the
total planned DSI load for that period. For these interruptions, the DSIs
were granted a total of almost $38 million in credits-about 14 percent of
BPA's gross sales to them.
Id.
192. Id. at 15.
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fish and wildlife needs.1 98 In short, since the issuance of long-term
contracts may have significant effects on river flows for the next
two decades, it is crucial that their content be carefully scrutinized in light of the potential limitations they may effectively be
placing on the goal of making fish and wildlife a co-equal partner
in the operation of Columbia Basin water projects.
In Port of Astoria v. Hodel,1 " the Ninth Circuit considered
an attempt by BPA to enter into the first of what was to be a
series of new twenty-year power contracts with DSIs. Recognizing
that significant environmental impacts could be associated with
the contracts, particularly insofar as the power reserves created
by them were concerned, the court stated:
NEPA does not permit delaying assessment of environmental factors until BPA is faced with the reality of executed contracts and
the necessity of supplying power to industry until 1994. Rather, the
assessment should occur at an early stage when alternative courses
of action are still possible and environmental damage can be
mitigated. 1' 8
In a related case, Natural Resources Defense Council, Inc. v. Hodel,' " the United States District Court for the District of Oregon
193. See, e.g., FINAL BPA EIS, supra note 16, at IV-91: "Environmental impacts associated with advance energy sales include . . . inhibited migration of
anadromous fish due to temperature changes and increased fish mortality due to
passage through turbines."
194. 595 F.2d 467 (9th Cir. 1979), afg Port of Astoria, Oregon v. Hodel, 8
E.R.C. 1156 (D. Or. 1975).
195. Id. at 478 (citations omitted).
196. 435 F. Supp. 590 (D. Or. 1977) (amended judgment of March 4, 1980).
In the late 1960s BPA developed, in cooperation with 108 other regional public and private power agencies, the Hydro-Thermal Power Program. A basic objective of the program was to facilitate the construction of nonfederal thermal plants
and add generators to existing federal hydroelectric facilities to increase their
peaking capabilities. See generally Hittle, supra note 2, at 270. Thus, the thermal
plants would provide baseload power, while the federal projects would provide
peak power.
Under Phase I of the program, BPA would continue to be responsible for
region-wide power transmission, while the utilities would be responsible for building and operating thermal (coal and nuclear) power plants. BPA would help
finance the thermal plants through a process known as "net billing." Through net
billing, the BPA customer constructing the plant would have its monthly bill for
BPA energy and service reduced in an amount equal to the customer's share of
the monthly costs of the thermal plant. In return for financing the plant, BPA
would receive the output of the plant in an amount equivalent to the percentage
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enjoined BPA from entering into any new long-term contracts
of financing provided. See INTEmIOR REPORT, supra note 34 at 28. BPA acquired a
30 percent share in the Trojan nuclear plant in this manner. It also financed three
other nuclear plants still under construction by contracting for the full output of
two of the plants and 70 percent of the capacity of the third. See Hittle, supra
note 2, at 271. These plants, along with two other nuclear plants not financed
through net billing, have experienced dramatic cost overruns. Estimated capital
cost of the plants has risen from $4.1 billion to $17.3 billion. See The Seattle
Times, Oct. 5, 1980, at p. 1, col. 1. A result of these cost overruns is that BPA
power rates are steadily driven upward to generate revenue so that BPA can meet
its debt obligations. 1979 GAO REPORT, supra note 190, at 6. One of the decisions
the Regional Council will probably be called on to make is whether to purchase
the output of the two plants BPA did not finance. Such a decision would only
serve to further increase power rates throughout the region, but the approximately
100 PUDs for whom the Washington Public Power Supply System is constructing
the plants would undoubtedly prefer that the tremendous cost of these plants be
borne by ratepayers throughout the region-not just by their customers.
By using net billing, BPA was able to acquire nonfederal power on a longterm basis without obtaining direct statutory authority to do so. INTmIOR REPORT,
supra note 34, at 28. However, the cost overruns of the nuclear plants threatened
to exhaust the net billing capacity of the BPA system. Id. at 29. In addition, the
Internal Revenue Service issued regulations in 1973 that effectively prevented further participation by BPA in net billing. Id.
Recognizing that the Phase I program would be inadequate to meet the power
needs of all of its customers, BPA entered into Phase 2 of the Hydro-Thermal
Power Program in late 1973. Hittle, supra note 2, at 271. BPA was forced to abandon Phase 2, however, after the decisions in Port of Astoria, Oregon v. Hodel, 8
ENVIR. REP. (BNA) (ERC) 1156 (D. Or. 1975), and Natural Resources Defense
Council, Inc. v. Hodel, 425 F. Supp. 590 (D. Or. 1977), which required the preparation of environmental impact statements on the region-wide effects of Phase 2.
Hittle, supra note 2, at 272.
Finding its attempts to acquire nonfederal power to meet the needs of its
customers frustrated, BPA issued notices of insufficiency to its preference customers and informed its DSI customers that their contracts-due to expire in 198191-would not be renewed. INTERIOR REPORT, supra note 34, at 28, 30-31. The
uncertainties surrounding future service to BPA's preference and DSI customers
were compounded in 1977, when the Oregon State Legislature created the Oregon
Domestic and Rural Power Authority (DRPA), which would make the entire state
of Oregon a BPA preference customer and thus entitle it to a pro rata share of
low-cost federal hydropower. Id. Shortly after this action by the legislature, the
City of Portland filed suit against BPA in an effort to obtain federal hydropower
for the city, which is served by private utilities. Id. See City of Portland v. Munro,
No. 77-928 (D. Or., filed Nov. 14, 1977).
In an effort to deal with the problems generated by the intensified demand
for federal hydropower, BPA developed and proposed a power allocation policy.
See 44 Fed. Reg. 57,824 (1979). However, the power available for allocation by
BPA would have been insufficient to meet the needs of all existing and potential
new preference customers, particularly if the DSIs turned to the preference cus-
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that would increase the term, amount, or quality of power supplied to existing DSIs, or that would supply power to new DSIs,
until BPA completed a programmatic environmental impact
statement on its role in what was known as "Phase 2" of the
Hydro-Thermal Power Program. These contracts, if executed,
would have been an integral part of the "Phase 2" program. In a
per curiam opinion, the Ninth Circuit recently upheld the district
court's judgment in the case.'
As noted above, 1 " Congress has clearly resolved in the affirmative the question of whether BPA should execute new longterm contracts with the DSIs. But the Regional Power Act does
not resolve such questions as, for example, how flexible the
reserves created by the contracts should be or the extent to
which-if at all-BPA should continue to supply advance energy
to the DSIs. As the House Commerce Committee explained:
The Committee amendment calls for new DSI contracts. The
amendment does not require that they be identical to the current
contracts concerning reserves, credits, and other matters, but provides BPA with considerable flexibility to prepare and negotiate
contracts and adopt rates that insure that conditions relating to
reserves are not so stringent as to render the reserves provided by
the DSIs largely ineffective....
Additionally, since the linchpin of the legislation is conservation and regional planning, the Committee expects that the DSIs
tomers for power after expiration of their contracts. INTERIOR REPORT, supra note

34, at 31. Moreover, any attempt by BPA to implement an allocation policy would
probably have led to further litigation:
It is clear that this allocation policy, once it is finalized and reviewed administratively within the Department of Energy, will be vigorously challenged in the Federal courts. The cost disparity between the Federal resources marketed by BPA, even with the tremendous cost escalations of the
three net billed thermal plants presently under construction in the region
factored in, and alternative sources of energy is too great for any of the
potential claimants to the BPA supply-existing preference customers, the

DSIs and potential new preference customers-to ignore. These challenges
will undoubtedly be taken to the nation's highest court and could literally
take years to resolve. The City of Portland lawsuits and potential lawsuits
over the status of Oregon's Domestic and Rural Power Authority will only
add to the complexity and length of these legal proceedings.

Id. at 31.
197. Natural Resources Defense Council, Inc. v. Munro, 14 ENvIR. REP.
(BNA) (ERC) 2199 (9th Cir. 1980).
198. See text accompanying notes 182-85 supra.
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will do their part to conserve energy and cooperate with BPA and

the Council in the implementation of any plan adopted by the
Council.'"
Although the new contracts will not offer the DSIs any more
power than they previously received, 00 BPA may provide the
DSIs with additional power, including reserves, if certain conditions are met. 0' In addition, BPA is permitted to offer long-term
power contracts to existing DSIs that received no BPA power
whatsoever prior to the effective date of the Act, so long as BPA
is able to acquire sufficient power
resources to meet the load re0
quirement of the customer.2
It should be apparent, then, that the Act leaves 9PA with
considerable discretion to make decisions that may result in longterm environmental impacts on the region. For example, what if
BPA's obligations under the new DSI contracts inhibit it from
complying with a subsequently adopted fish and wildlife program
or regional power plan? Should not BPA be considering the insertion of clauses in the contracts to deal with such contingencies?
The many alternative forms the contracts may take-together
with their probable environmental impacts-should be considered
and explored by BPA through compliance with NEPA.2' It
would seem most unlikely that Congress would include expansive
199. COMMERCE RE ORT, supra note 18, at 62-63.
200. Regional Power Act, Pub. L. No. 96-501, § 5(d)(1)(B), 94 Stat. 2697,
2714 (1980).
201. Id. § 5(d)(3)(A)-(D), 94 Stat. 2714. Such sales may not take place until
after the Council has adopted a regional plan, and both BPA and the Council
must find that the sale is consistent with the plan and with certain other criteria.
Id.
202. Id. § 5(d)(4)(C)(i), 94 Stat. 2715. Any such resource acquisition conducted by BPA in the absence of an adopted regional plan must be consistent
with the criteria of section 4(e)(1), 94 Stat. 2705, and with the considerations of
section 4(e)(2), 94 Stat. 2706. Id. § 6(a)(1), 94 Stat. 2717. This section applies only
to the Alumax Corporation, which has proposed to build an aluminum reduction
plant at Umatilla, Oregon. See note 188 supra. Although Alumax is the only "existing DSI" that had not received BPA power prior to the effective date of the
Regional Power Act, note that section 5(d)(4)(C)(ii) permits Alumax to transfer its
rights under the new contract to a "successor in interest" in connection with a
reorganization or transfer of all major assets of the DSI. Since the Alumax plant
has not been built, and the corporation's assets probably are quite limited, it presumably would be a simple matter for Alumax to exercise its right to sell its power
entitlement to another DSI.
203. See notes 193-97 supra and accompanying text.
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public participation provisions in the Act2 0 ' and, at the same

time, permit BPA to make long-range decisions affecting the entire region without involving the public through NEPA's environmental impact statement process. 0 5 While the "Act expressly requires BPA to offer the contracts within nine months of its
effective date, 0 6 an experienced agency can produce a draft state-

ment within three to five months,0 7 and final action can be taken
three months (or less) thereafter.

Even if the nine-month time limit governing the contract negotiations is construed as an implied exemption from NEPA's impact statement procedures, 0 8 other sections of NEPA109 which re-

quire federal agencies to explore alternatives to recommended
courses of action would still apply.210 Thus, before entering into
long-term contracts BPA should demonstrate how it: (1) used "all
practicable methods" to improve and coordinate the issuance of

contracts with the impending regional energy plan and fish and
wildlife program;'
(2) employed a systematic, interdisciplinary
approach to analyzing the effects of issuing the contracts;' 1 ' (3)

employed ecological information in the decision to formulate contract conditions;'1 8 and (4) considered alternative courses of ac204. See notes 56-63 supra and accompanying text.
205. The Act expressly states that its purposes are to be construed consistent
with applicable environmental laws. Regional Power Act, Pub. L. No. 96-501, §
2(1), 94 Stat. 2697 (1980).
206. Id. § 5(g)(1)(D), 94 Stat. 2697, 2716.
207. See Flint Ridge Development Co. v. Scenic Rivers Ass'n of Oklahoma,
426 U.S. 776, 789 n.10 (1976).
208. See id., where the Supreme Court ruled that a provision of the Interstate
Land Sales Full Disclosure Act, 15 U.S.C. §§ 1701-1720 (1976), that required the
Secretary of Housing and Urban Development to permit "statements of record"
concerning sales of unimproved land to take effect within 30 days, impliedly exempted the agency from complying with section 102(2)(C) of NEPA, 42 U.S.C. §
4332(2)(C) (1976), because of the impossibility of preparing and circulating an impact statement within that time period.
209. E.g., section 102(2)(E) states: "The Congress authorizes and directs that,
to the fullest extent possible . . . all agencies of the Federal Government
shall-(E) study, develop, and describe appropriate alternatives to recommended
courses of action in any proposal which involves unresolved conflicts concerning
alternative uses of available resources." 42 U.S.C. § 4332(2)(E) (1976).
210. Id.
211. National Environmental Policy Act § 101(b), 42 U.S.C. § 4331(b) (1976).
212. Id. § 102, 42 U.S.C. § 4332(2)(A) (1976).
213. Id. §§ 102(2)(A), (H), 42 U.S.C. §§ 4332(2)(A), (H) (1976).
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tion (and why it rejected them).3' These determinations should
be made only after BPA undertakes a significant effort to meaningfully involve the public, consistent with the spirit of NEPA
and the express purposes of the Regional Power Act, in negotiations pertaining to the content of the contracts.141 The adminis214. Id. § 102(2)(E), 42 U.S.C. § 4332(2)(E) (1976).
214.1. On March 24, 1981, BPA published a notice in the Federal Register
inviting public participation in the contract negotiation process. 46 Fed. Reg.
18,331 (1981). BPA noted that, although "[cjontract negotiations have historically
taken place without a specific public process, and contracts are exempted from
Bonneville's published public participation procedure" (see note 60 supra), the
negotiations for the contracts required by the Regional Power Act are "unusual"
and merit public involvement and comment. Id. The notice solicits both oral and
written comment, and states that a weekly schedule of negotiation sessions, as
well as papers distributed at the sessions, will be made available upon request. Id.
at 18,332. Discussions at the negotiation sessions probably will be based on "prototype contracts" that BPA and the major parties have developed or will develop.

Id.
In order to fully effectuate the public participation purposes of the Regional
Power Act, as well as other federal laws such as NEPA and the Administrative
Procedure Act, the public must not only be provided with an opportunity to comment on specific proposed contract terms, such as those contained in the prototype contracts, but BPA must respond with particularity to public suggestions
when making decisions on contract terms and conditions. The overriding consideration should be to provide the public with access to and an opportunity to comment on all of the information which BPA uses in making its contract decisions
and to explain the rationale for those decisions-including a precise explanation
of how the agency reacted to each significant comment received. Indeed, since the
Act expressly makes all final actions of BPA subject to judicial review, a reasoned
explanation of the agency's actions on the contract would seem to be compulsory.
See, e.g., Natural Resources Defense Council v. Environmental Protection Agency,
478 F.2d 875 (1st Cir. 1973), which involved a challenge to unexplained approval
of state air implementation plans by the Environmental Protection Agency. Although the Clean Air Act amendments did not require an explanation, the First
Circuit observed that "[t]he judicial review provision [of the Act] necessarily confers authority to compel such information from the E.P.A. to the extent needed to
determine whether the Administrator's action is in accordance with law." Id. at
881. Indeed, it is not apparent why the contracts BPA signs do not qualify as
"rules," which the Administrative Procedure Act defines in part as "the approval
or prescription for the future of rates . . . services . . . or practices bearing on any
of the foregoing." 5 U.S.C. § 551(4). See P.A.M. News Corp. v. Hardin, 440 F.2d
255 (D.C. Cir. 1971) (treating a decision of the U.S. Dep't of Agriculture to enter
into an agreement with AT&T to establish a government news wire service as a
"rule" subject to the APA's notice and comment procedures). See also the Department of Energy Organization Act, 42 U.S.C. §§ 7101, 7191, which prescribes the
procedures that must be followed with respect to any action having the effect of a
rule, as defined in the APA. 42 U.S.C. § 7191(d) requires all "rules" to be "accom-
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trative record that documents compliance with these NEPA provisions could also be used to demonstrate compliance with the
"equitable treatment" and "fullest extent practicable" provisions
of the Regional Power Act s " and the "equal consideration" requirement of the Fish and Wildlife Coordination Act.' It follows
that, should BPA elect to forego the EIS process, the importance
of documenting compliance with the above provisions of law
through the development of administrative records will be enhanced accordingly. 17 Substantively, fish and wildlife concerns in
the issuance of the power supply contracts can be satisfied by the
inclusion of contract clauses that condition power sales on consistency with the fish and wildlife program and the equitable treatment standard.'1 0 Without such contract conditions, the congrespanied by an explanation responding to the major comments, criticisms, and alternatives offered during the comment period." See generally 1 K. DAVIS, ADMINISTRIAF LAW TREATISE

§ 6:12 (2d ed. 1978).

215. Although it might be argued that BPA need not comply with section
4(h)(11)(A)(ii)'s mandate that it "exercise its responsibilities taking into account
at each relevant stage of its administrative process" the fish and wildlife program
until that program is approved, a better interpretation (especially in light of the
express fish and wildlife purposes of the Act) is that BPA should endeavor to
protect the integrity of the program by not taking actions that preempt its ability
to implement given parts of the program. Of course, the equitable treatment requirement exists independent of the fish and wildlife program. See notes 152-53
supra and accompanying text.
216. For an overview of the Fish and Wildlife Coordination Act and its equal
consideration mandate, see Blumm, supra note 9, at 268-76.
217. See generally NATURAL RESOURCES LAW INSTITUTE, 10 ANADROMOUs FISH
LAW MEMO 12 (1980).
218. The National Marine Fisheries Service has suggested that the following
provision be included in all BPA power contracts:
In carrying out the obligations under this contract, the parties also agree to
implement measures necessary for the protection, mitigation, and enhancement of fish and wildlife resources, particularly anadromous fish and their
habitat. Necessary measures are those which are established: (1) in a license
granted by the Federal Energy Regulatory Commission; (2) in the Sec. 4
power plan or the Sec. 4(h) fisheries program established under the Pacific
Northwest Electric Power Planning and Conservation Act; or (3) by the Administrator, upon the recommendation of a State or Federal fish and wildlife agency or Indian tribe, in order to satisfy his obligations to protect,
mitigate, and enhance the fish and wildlife under the Pacific Northwest
Electric Power Planning and Conservation Act. Nothing in this contract
shall be interpreted to prevent or impair the implementation of measures
for the protection, mitigation, and enhancement of fish and wildlife
resources.
Letter from H.A. Larkins, Regional Director, National Oceanic and Atmospheric
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sional goal of parity of fish and wildlife protection with
hydropower generation could be frustrated by long-term contractual commitments made before systematic efforts to enfranchise
fisheries concerns in project operations have been undertaken.

VII. THE IMPORTANCE OF PUBLIC PARTICIPATION
The Regional Power Act is a complex, tortuous piece of legislation. This Article certainly does not purport to have anticipated
all the uncertainties and questions likely to arise in the course of
implementing the Act. Whether the principal planning processes
established by the Act will lead to a realization of the Act's energy and environmental quality goals will depend on how successfully they involve the many diverse interests that will be affected
thereby. Anticipating the critical importance of a healthy, pluralistic process, Congress established widespread public participation as one of the fundamental goals of the Act.2 1 The Act requires the Council and BPA to maintain comprehensive public
involvement programs to inform the public and solicit public
views on major regional power issues.2 0 The Council is further
comment in the
directed to provide for public participation and
22 1
development of the fish and wildlife program.
Both the Council and BPA are directed to "encourage the
cooperation, participation, and assistance of appropriate Federal
agencies, State entities, State political subdivisions, and Indian
tribes," and are authorized to fund such groups to assist them in
actively and effectively participating in the development and im-,
plementation of the regional energy plan.2 2 The manner in which
Administration to Earl Gjelde, Acting Administrator, Bonneville Power Administration (March 4, 1981).
219. Regional Power Act, Pub. L. No. 96-501, § 2(3), 94 Stat. 2697, 2698
(1980).
220. Id. §
221. Id. §
222. Id. §
vide technical

4(g)(1), 94 Stat. 2707.
4(h)(4), 94 Stat. 2708-2709.
4(g)(3), 94 Stat. 2707-2708. In addition, BPA is authorized to proassistance to states (and their political subdivisions) and Indian

tribes to help them establish conservation, renewable resource, and fish and wildlife objectives. Id. Even in the absence of such statutory authority, BPA, and perhaps the Council as well, would probably have the discretionary authority to provide such funding. See, e.g., National Oceanic and Atmospheric Administration,
Department of Commerce, Financial Compensation of Participants in Administrative Proceedings (final rules), 43 Fed. Reg. 17,806, 17,807-08 (1978) (discussing the

authority for the rules). See also Everett, FinancialAssistance for Public Interest
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the Council and BPA interpret and implement this provision will
provide an early indication of how seriously the concerns 'expressed in the legislative history regarding widespread public involvement, particularly as it concerns the Indian tribes,22 will be
taken."'

Nearly a decade ago, a leading administrative law scholar
observed:
Most efforts on behalf of public intervention to date have been focused on establishing a "right" to intervene. This battle has largely"
been won, except for the question of how far the "right" extends.
The focus of attention is shifting from the courts to the agencies;
the disputed issues now involve the contours of the procedural
rights of public interveners and the amount of assistance, if any,
which should be provided to facilitate public intervention.22 8
To date, at least seven federal agencies have proposed or adopted
rules establishing criteria and procedures providing for the reimbursement of members of the public for the costs of participation
2 The reason for this burgeoning
in administrative proceedings.2'
trend is clear: obtaining a better understanding of the public's
viewpoints, concerns, and preferences assists agencies in carrying
Group Participationin Environmental Decisionmaking, 10 ENVT'L L. 483 (1980);
Lucas, Legal Foundations for Public Participationin Environmental Decisionmaking, 16 NAT. RES. J. 73 (1976).
223. COMMERCE REPORT, supra note 18, at 56.
224. One potentially troublesome aspect of BPA's and the Council's public
participation funding authority concerns the interpretation of "state entity" in
section 4(g)(3), 94 Stat. 2707. The term obviously is not to be equated with state
political subdivisions, since these are also expressly mentioned in section 4(g)(3).
It may mean state PUDs; however, it seems reasonable to include within the term
non-profit organizations with certificates of incorporation from the state. This
would enable citizen groups to be eligible for public participation funding, which
would be consistent with the Act's public participation purpose (id. § 2(3), 94
Stat. 2697-2698) and undoubtedly would be sustained by the courts as a reasonable interpretation of the Act. See, e.g., Chamber of Commerce v. United States
Dep't of Agriculture, 459 F. Supp. 216 (D.D.C. 1978).
225. Gellhorn, Public Participationin Administrative Proceedings,81 YALE
L. J. 359, 361 (1972).
226. See 16 C.F.R. § 1.17 (1979) (Federal Trade Comm'n); 15 C.F.R. § 904
(1980) (National Oceanic and Atmospheric Administration); 45 Fed. Reg. 28,912
(1980) (Environmental Protection Agency); 16 C.F.R. §§ 1050.1-1050.7 (1980)
(Consumer Product Safety Comm'n); 45 Fed. Reg. 3,335 (1980) (Federal Communications Comm'n); 44 Fed. Reg. 17,507 (1979) (Dep't of Agriculture); 44 Fed. Reg.
59,194 (1979) (Food and Drug Adm'n).
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out their missions and makes their decisions more acceptable to
those who are most concerned and affected by them. 22 7 Other basic advantages to facilitating public participation in administrative proceedings have been summarized as follows:
Public intervention can provide agencies with another dimension
useful in assuring responsive and responsible decisions; it can serve
as a safety valve allowing interested persons and groups to express
their views before policies are announced and implemented; it can
ease the enforcement of administrative programs relying upon public cooperation; and it can satisfy judicial demands that agencies
observe the highest procedural standards. If agency hearings were
to become readily available to public participation, confidence in
the performance of government institutions and in the fairness of
administrative hearings might be measurably enhanced.2 8
Critics of programs designed to ensure effective participation
by public interest groups in administrative proceedings have suggested that public participation is already sufficiently broad and
that, in any event, the agency staff should represent the public
courts have rejected this notion, as have
interest. However, the
2s2
agencies themselves.
A competently administered program funding public participation could result in many benefits.2 8 0 For example, usually not
all interests affected by administrative action can afford to fully
and effectively advocate their cause before a given administrative
body. The result, too often, is that the interest capable of devoting the most energy to participating in the decisionmaking process is treated the most favorably by the administrative decisions.
If the traditionally underrepresented fisheries interests are furnished with the resources necessary to vigorously advocate their
227. See Environmental Protection Agency, Proposed Policy on Public Participation, 45 Fed. Reg. 28,911, 28,915 (1980). See also Lenny, The Case for Funding Citizen Participationin the Administrative Process, 28 AD. L. REv. 483, 487
(1976).
228. Gellhorn, supra note 225, at 361.
229. See National Oceanic and Atmospheric Administration, Financial Compensation of Participants in Administrative Proceedings, 43 Fed. Reg. 17,806,
17,811 (1978) (final rules):
While it is the ultimate responsibility of NOAA's employees to determine
what agency actions will be in the best interest of the public, they must
have the broad public input that this program is intended to foster if they
are to determine where the public interest lies.
230. See generally Lenny, supra note 227, at 490-94.
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positions throughout the water management decisionmaking process-as the various power interests in the basin have done for
decades-the result should be fairer and more fully considered
decisions.
There should be no question that many people familiar with
the plight of the region's fishery resources have lost confidence in
agencies such as the Corps, BPA, and the several fisheries departments for what they perceive as inadequate agency responses to a
critical problem. If the public is afforded the opportunity to effectively participate in proceedings that will determine how these
agencies will respond to the fishery problems, public confidence in
the agencies should increase, and the probability of court challenges to their decisions should decrease.
Another benefit to facilitating the participation of public interest groups in Council and BPA proceedings is that the presence of such groups may provide an extra incentive for Council
members and BPA staff to "do their homework" and more carefully scrutinize the issues before them.231 Moreover, the judicial
review provisions of the Act would be of little value unless the
party aggrieved by a given action of the Council or water management agency was able to first present its case during the administrative process. Without the presence and effective participation
of parties interested in, for example, ensuring full implementation
of the Act's fish and wildlife provisions, the accountability necessary to ensure consistently fair administrative decisions would be
lost.
Perhaps the most important reason for securing widespread
public participation in the various administrative actions undertaken pursuant to the Act is that greater articulation of administrative standards and reasoning would result. As has been observed elsewhere, the articulation of standards and the issuance
of findings and reasons in connection with water management decisions that affect fish and wildlife has yet to occur in the Columbia Basin.' If the various interests competing for the basin's limited water resources are all vigorously and ably represented
before the Council and BPA, the natural reaction of the Council
231. Id. at 492.
232. See NATURAL RESOURCES
(vol. 6, 1980; vol. 10, 1980).

LAW INSTITUTE, ANADROMOUS FISH LAW MEMO
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members and BPA staff will be to respond to the various views
presented by clearly articulating the reasoning behind the decisions reached and the standards used in reaching them. "[T]he
result will be to diminish the importance of judicial review by enhancing the integrity of the administrative process ....
Funding the participation of various interests now unrepresented or underrepresented in water management decisions, then,
would not only carry out the congressional intent concerning such
participation outlined above, it would also lessen prospects for
the costly delays that often accompany litigation. Thus, the best
way to begin effective implementation of the Act would be to allocate funds and establish rules for participatory funding."3
VIII. CONCLUSION
Congress has responded to the power planning and conservation issues confronting the Pacific Northwest by removing from
the Bonneville Power Administration major responsibilities for
such matters and placing them in the hands of a regional stateappointed council. By requiring widespread public participation
in the Council's decisionmaking process, and by also requiring the
development of a comprehensive program for fish and wildlife-which must show deference to the recommendations of fish
and wildlife entities-Congress has clearly mandated that the historically disenfranchised fish and wildlife interests are to play an
integral role in power marketing and planning decisions. In addition, by giving BPA and other water management agencies an independent mandate to provide "equitable treatment" for fish and
wildlife, Congress has just as clearly mandated that those re233. Environmental Defense Fund, Inc. v. Ruckleshaus, 439 F.2d 584, 598
(D.C. Cir. 1971) (Bazelon, J.).
234. Given that one of the Act's purposes is to promote widespread public

involvement, BPA and the Council may wish to emulate the rules developed by
agencies such as the National Oceanic and Atmospheric Administration, which
make persons or groups eligible for compensation if the representation of their

interest would contribute substantially to a fair determination of the issues involved in the proceeding, taking into account: (1) whether the interest is adequately represented by another party to the proceeding; (2) the number and complexity of the issues presented; (3) the importance of public participation; (4) the

need to encourage participation by segments of the public with little economic
incentive to participate; and (5) the need for representation of a fair balance of

interests. See 15 C.F.R. § 904.3 (1980).
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sources are no longer to be ignored by these agencies in order that
power production may be maximized. The Regional Power Act is
designed to silence the loud and frequently voiced complaint that
the costs of accommodating fish and wildlife needs-both in
terms of power and money-are simply too great to bear. The
Bonneville Power Administration must now recognize that the
protection, mitigation, and enhancement of fish and wildlife is a
cost of doing business; all consumers of electric power in the region must bear that cost.
Whether the water management agencies and the Council
will positively respond to and fully implement the Regional
Power Act's fish and wildlife objectives remains to be seen. The
success of the fish and wildlife program developed by the Council
in reversing the alarming decline in the Columbia Basin's
anadromous fish runs will hinge on both the degree of deference
given to the recommendations of fish and wildlife agencies and
Indian tribes and on the manner in which the Council interprets
the Act's power supply objectives. The success of Congress's attempt to remedy the depleted condition of the basin's fish and
wildlife will also depend in part on whether BPA and the Council
take adequate steps to facilitate the widespread public participation in decisionmaking which the Act clearly encourages.
If adequate provision is made for effective public participation in the development of the Council's fish and wildlife program
and energy plan, the public, the fish and wildlife agencies, and
the affected Indian tribes will likely share the responsibility for
any failure to achieve the Act's objective to place fish and wildlife
on a par with power generation. The Act expressly provides for
judicial review of final actions of the Council and BPA, should
any affected'party perceive that such a failure has occurred. It
will then become the duty of the courts "to see that important
legislative purposes, heralded in the halls of Congress, are not lost
or misdirected . . .,,6
The Regional Power Act, then, like any legislation of this nature, accomplishes little by itself.2" Its success will depend in
235. Calvert Cliffs' Coordinating Comm. v. Atomic Energy Comm'n, 449 F.2d
1109, 1111 (D.C. Cir. 1971), cert. denied, 404 U.S. 942 (1972).
236. The Act may, however, help to prevent a rekindling of interest in Columbia basin water on the part of the water-short southwestern states, which have
often cast longing eyes toward the Columbia and its "unappropriated" flows. In
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large measure on how the Council, the affected state and federal
agencies and Indian tribes, power interests, the general public,
and the courts interpret and implement the Act's provisions. The
size and complexity of the legislation demands that these groups
work together in a responsible manner if the mandate of the Act
is to be achieved.

the past the Pacific Northwest states have persuaded Congress to declare a moratorium on any plans for such a trans-basin diversion. See 43 U.S.C. § 1511 (1976);
Act of Nov. 2, 1978, Pub. L. No. 95-578, § 10, 92 Stat. 2471, 2472.
The enactment of the Regional Power Act, with its concern for maintaining
streamflows for both hydroelectric power generation and fish and wildlife protection, makes it clear that Congress regards Columbia Basin instream flows as essential to the economy of the region. As the United States Army Corps of Engineers
has concluded, "the Columbia River as presently developed is no longer a surplus
resource." U.S. ARMY CORPS oF ENGINEERS, WALLA WALLA DISTRICT, IRRIGATION
DEPLETIONSITNSTREAM FLOW STUDY 1-9 (1976).
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